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CHAPTER 1
Introduction

This workbook is about engaging the courts to promote social change.
It describes Women’s Link Worldwide’s (“Women’s Link”) approach to
litigation as a platform for social change and human rights advocacy
based on our understanding of judicial dynamics. It presents the methodology we have developed in order to both design our strategies and
assist fellow activists in identifying whether the conditions to work with
courts are sufficient to make engagement with them a useful option,
and how such conditions can be strengthened.
This introduction places the courts in the context of other avenues for
promoting social change. The rest of the workbook then describes how
you, as a public interest lawyer or social justice activist, can strategically
evaluate contexts and make decisions regarding the choices available
for the legal, advocacy, and communications strategies and tactics that
are necessary to effectively use litigation and legal processes as an
opportunity to build upon existing human rights architecture, shape
public opinion, and bolster social mobilization. At each point, it
illustrates the process with examples from Women’s Link’s own
experiences.
Traditionally, strategic litigation has been defined as the litigation of a
public interest case that will have a broad impact on society beyond the
specific interests of the parties involved.1 Women’s Link proposes a more
comprehensive understanding of strategic public interest litigation: that
which not only aims to set progressive legal standards, but also shapes
public opinion and bolsters social mobilization by actively creating opportunities for activists and civil society to organize and mobilize around a
case. Through this process, legal victories enable the conditions for implementation. However, even without a legal victory, the conditions to solve
the problem through other democratic avenues will improve, the movement will become stronger, and the public will be better informed. These
are well-recognized critical factors in civil society’s efforts to promote social change.2 Significantly, although a litigation loss can have benefits, it
can also carry substantial risks. While litigation can be used as an advocacy strategy, it should not be used recklessly. This workbook addresses
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the processes that you should undertake to maximize the benefits of litigation while minimizing the risks.
Although many of our projects eventually involve legal interventions, and
all of the examples provided relate to Women’s Link’s work in the field of
women’s and girls’ rights, we believe this workbook will aid both legal and
non-legal activists working in all fields of social justice and human rights,
as strategies and tactics can be adapted.
1.1. WHAT IS SOCIAL CHANGE FOR JUSTICE AND HOW DO YOU
ACHIEVE IT
Societies face a wide range of social justice challenges. We summarize
these challenges here under critical theorist Nancy Fraser’s rubric of three
broad intersecting themes: lack of fair distribution of resources, lack of
recognition of people’s dignity, and lack of meaningful participation and
representation in decision-making.3
The lack of access to and control over resources may refer to resources
as diverse as land, jobs, credit, education, healthcare, communications
technologies, and information. The quality of resources must also be
taken into account, as land may be polluted or health services inadequate. Addressing these shortcomings requires what Fraser refers to
as “remedies of redistribution.”4
Fraser further notes that the lack of resources is related to lack of dignity,
stating that “[m]arginalization in this area not only limits access to and
control over resources, it limits people’s self-esteem, making them feel
unwelcome in broader society, and preventing them from developing to
their full potential.”5 Failure to value all people in society equally is reflected in the stigmatization of individuals or groups for reasons ranging
from ethnicity to sexuality to citizenship. This stigmatization is then embedded in social norms and in some cases is also reflected in legal discrimination against specific groups.6 Again, addressing these requires
what Fraser refers to as “remedies of recognition.”7
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The lack of representation refers to the absence of mechanisms for
free and fair elections for positions of political power. It also refers more
generally to the absence of mechanisms for meaningful and substantive
participation in the democratic process.8 Participation enables people
in all their diversity to engage in public debate and influence decisionmaking at all levels of society. It further enables people to monitor
government implementation of laws and policies and hold governments
accountable for their shortcomings. This is a growing feature of contemporary democracy at the national, regional, and international levels
—what Keane refers to as “monitory democracy.”9 As Fraser has argued,
realizing the right to participation means creating conditions under which
people go from being objects upon which government and others with
power act, or fail to act, to becoming agents of change within political
processes.10
Working toward a society that values social justice therefore means
promoting remedies of redistribution, recognition, representation,
and participation.
As social change activists, you first identify the core problem that you
wish to address. From there you can begin to think about what kinds of
remedies are necessary and appropriate. Often a problem is too big to
tackle in its entirety, so organizations must prioritize certain components
based on contextual factors. Therefore, although here we talk about
“solutions,” we recognize that these are really steps toward our ultimate
goal. For example, while we may identify the first step as changing the
law, and refer to this as our preferred “solution,” we are fully aware that
once that is accomplished, there will be a next goal, or “solution,” which
will focus on getting that law implemented. Throughout this document
we will talk about “your desired solution” or “your desired social change,”
but precisely because change processes are complex and multi-faceted,
we are really talking about making significant progress toward achieving
your desired social change, knowing that each achievement usually
raises further challenges or may result in a backlash that you then
have to address.
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Our premise, then, is that creating social change is not a linear process.
The processes of problem identification, solution development, and decision-making by those with power are not sequential or linear. Rather,
they should be understood as “multiple streams” that flow independently
and simultaneously.11 In each, different actors may take part. Political
scientist John W. Kingdon notes that the stream of politics and political
decision-making is completely separate from both problems and solutions:
“political events flow along on their own schedule and according to their
own rules, whether or not they are related to problems or proposals.”12
The political decision-making stream includes decision-makers such as
legislators, bureaucrats (members of the executive branch) and the
judiciary. It also includes service providers who implement policies and
regulations, all of which influence social change.
In addition, the public—constituent groups, the electorate, the media,
corporations, development agencies, and advocacy groups—can influence
policymakers, bureaucrats, judges, and service providers at the local, national, regional, and international levels. These multiple streams demonstrate that there are many possible routes for achieving social justice.13
As social justice activists, you must keep in mind all relevant actors and
levels as you define your target problems and envision what an ideal
solution might look like.
As shown in Figure 1, when designing an advocacy strategy, activists should
strive to link the separate streams. That is, you and your allies should work
out how to build support among the widest possible range of groupings for
the solution(s) you are proposing to a particular problem. You can build
support for a particular solution by understanding the interests and dynamics of the audiences you hope to influence in order to work out the
best framing of problems and solutions and the best strategies for influencing those audiences. Similarly, it is important to understand the differing interests and dynamics of those in the political stream—legislators,
executive branch officials, and members of the judiciary—in order to work
out how best to garner their interest in and willingness to promote the
desired solution.
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Figure 1: The Role of Activists in Influencing Social Change14
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propose a solution
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While achieving changes in policy, either through legislation or the courts,
may be a first step toward resolving a social problem, whether a new
law actually makes a difference in people’s lives depends on whether the
executive branch enacts the necessary policies and regulations to ensure
implementation and enforcement, creates the budget, ensures that administrative personnel understand the new requirements, and trains the
people responsible for implementation. Therefore, because bureaucrats
and administrators determine to what extent policies are actually imple-
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mented, they are also potential targets for social change advocacy. In
fact, in many cases activists must interact with more than one branch
of government to fully reach the solution to any problem.
CHANGING NORMS, VALUES, AND BEHAVIORS
Achieving the remedies of recognition, redistribution, representation,
and participation often requires shifting public norms, values, and actions
away from the stigmatization of particular groups. This requires influencing people’s political priorities and hence what issues they feel motivated
to take action on, to campaign for, and who and what they vote for. However, shifting people’s values, beliefs, and behaviors is not easy: providing
information is seldom sufficient. Advocates must create opportunities for
people to engage with an issue emotionally, to build their motivation for
action, and practically, to build their skills to take action.15 It further requires building people’s sense of self so that they have the capacity to
act.16 This may require not only influencing individuals directly, but also
targeting their influencers, a concept borrowed from marketing that
refers to those whose perspectives the decision-makers value.17
There are many different theories and models of how to shift behavior,18 in
part because perspectives and behaviors can be influenced by a diverse set
of strategies and tactics. These include utilizing mass media such as a television series, local public events such as community theatre, public protests, social media campaigns, or speeches and actions by public opinion
leaders or popular figures.
Public service providers can also be motivated to take action to change
public perspectives on an issue as they, in focusing on meeting their
constituencies’ needs, “are often stymied by the larger systems that
seem to work against the people they are trying to serve.”19 In particular,
non-governmental organizations providing services frequently serve those
who are closest to the problem. Both these organizations and the people
they serve may be mobilized to participate in campaigns or movements
to shift public values or pressure policy-makers and implementers
into action.
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CHANGING AND IMPLEMENTING LAWS AND POLICIES
Changes in the law can also influence public support for an issue,20 either
because the national debate about a legal or policy change engages the
public’s imagination, or because laws themselves carry a symbolic value
that influences public perspectives.21
If a particular law is targeted, as an activist you can attempt to build oneon-one relationships with politicians. You can also appeal to political parties and public opinion leaders;22 indeed as a long-term strategy you or
your allies can join political parties and build your leadership voice within
these. If there are formal mechanisms for civil society participation, such
as a legal requirement that parliament or city councils have public hearings before finalizing laws or policies, you can prepare organizations and
individuals from different constituencies and with different skills to speak
at these hearings. These strategies usually require that you utilize “insider” strategies in “invited spaces” aimed at influencing political decision-makers, including mobilizing evidence such as personal testimony
of individuals experiencing the problem or research about the nature of
the problem and options for addressing it.23
On the other hand, sometimes you can use public campaigns and protests
in an effort to put external pressure on decision-makers to change the
law. Frequently this involves mobilizing public outrage and media coverage, which in turn exerts pressure on decision-makers who want support
from their constituencies. These can be considered “outsider” strategies.24
When you manage to raise the resonance of an issue, you can “invent”
spaces for example establishing platforms for dialogue or negotiation
that decision-makers then feel obliged to attend.25
As an advocate for social change, you may use diverse strategies to influence the development and implementation of policies and regulations. You
may offer research and technical expertise to support policy development,
make submissions, organize policy dialogues, offer mentorship and training to implementers, or monitor budgets and service provision. You can
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also use the information gathered to hold the government accountable.
In addition, you can use this information to inform outsider strategies,
such as public protests, or for insider strategies such as meetings with
decision-makers to share problems and identify solutions. Furthermore,
you can mobilize to secure formal mechanisms for representation of diverse communities in policy dialogues on the boards of service institutions, such as hospitals or schools, or strengthen the capacity of people
representing those constituencies. Thus, advocates can effectively build
support for their understanding of the problem and the possible solutions
they have identified.
We now turn to the importance of keeping judges on your radar, as social
justice activists, in order to identify threats and opportunities as you design your strategies to achieve social justice.
1.2. CONSIDERING THE COURTS AS SITES FOR SOCIAL CHANGE
A democracy cannot be solely understood as the rule of the majority
represented by those elected for office. It must also ensure the protection
of the rights of all,26 including those who belong to minority groups and
those whose interests are not represented by the legislative or executive
branches, to avoid becoming a tyranny of the majority.27 These rights are
traditionally enshrined in constitutions, and judges are in charge of protecting them. For this reason, the proper functioning of a democracy depends in large part on having a functioning judiciary.
For the most part, judges also have the duty to ensure the supremacy
of the constitution, and in many cases they may decide not to apply, to
overturn, or to refine laws or policies, thus limiting legislative and executive powers. This is part of the system of checks and balances between
the three branches of power.28
It is thus the constitution, the legal representation of the social contract,
that gives judges both their legitimacy and their operational limitations.29
Constitutions provide the procedures, rules, and principles that judges
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must use to apply, interpret, create, nullify, or modify any other norm in
the legal system.
At the same time, judges are part of society, and as such, they do not
make their decisions in a vacuum; therefore, they may feel more or less
inclined to act on an issue depending on how certain changes are perceived by the legal community and general public opinion.

Figure 2: Hierarchy of Legal Norms in Constitutional Democracies

international
ratifield
treaties
Constitution

Laws

Decrees

Regulations and other legal norms

The development of international law and the adoption of constitutions
that include explicit references to international law, especially after World
War II, have altered what may be demanded of judges in many countries.
When a constitution includes a reference to international human rights
law, judges must use the constitution to determine whether such human
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rights law should be understood as being part of the constitution, below
the constitution but above domestic law, or equal to any other law, as
shown in Figure 2. Additionally, judges must determine whether international human rights law is binding or merely guiding.30
As an activist for social change, you can use constitutional references to
international law or constitutional inclusions of a comprehensive rights
framework to push to solve redistribution, recognition, representation,
and participation problems, provided that you frame these problems as
rights violations.
You can ensure that rights are interpreted consistently with the principles
of the constitution and in a way that upholds human rights and democratic
principles by litigating interesting cases, providing judges with helpful and
rigorous information, and finding ways to hold judges accountable for the
choices they make and the reasons—or lack of reasons—that they give,
and their compliance with their ultimate duty: ensuring justice for all.
The impact of hard-fought battles to have human rights recognized by
democratic and pluralistic constitutions may be considerably diminished if
you and your social change allies do not understand the opportunities and
limitations of working with judges. Judges have the power to protect our
valuable rights and make them a reality in the lives of many.31

Box 1: When Do You Go to the Courts?

Courts can provide an avenue for social change when:
•

A person or group of people’s rights are violated.

•

A law or policy that violates human rights or constitutional rights is enacted.

•

A law requires mandatory constitutional review.

•

Policymakers do not respond to a violation of rights.

•

The legislature and/or policymakers address a rights violation but their
solution is unclear, has gaps, or leaves certain people marginalized.
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•

Bringing a legal challenge would create public awareness or change the nature
of debate about an issue, even if you might not get a favorable legal decision.

•

Advocates wish to bring a case before an international body, and domestic
remedies must be exhausted first.

Keep in mind that sometimes there is no choice. If an individual or group takes an
issue to court, or criminal charges or civil disobedience claims are filed, your participation may be essential to ensure the best possible outcome to improve the conditions for your client (if applicable) and your cause. When working with clients, all
of the ethical obligations (often legislated by national laws and policies) come into
play and must be considered.32

1.3. WOMEN’S LINK WORLDWIDE’S STRATEGIC APPROACH
One of the defining features of Women’s Link’s work is its strategic approach to litigation and other advocacy efforts. Women’s Link’s strategic
approach requires undertaking mapping exercises, applying a prospective
view, and using lateral thinking when possible. Each of these components
is examined separately.

Figure 3: What Does it Mean to Think Strategically

Strategic thinking
mapping
prospective thinking
lateral thinking

strategy
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MAPPING
Mapping is a qualitative methodology for analyzing the timing, actors,
terrain, and means available in order to establish the most effective use
of available opportunities and resources to reach an objective most efficiently in terms of material, human, political, and financial assets.

Soccer provides a useful metaphor for understanding mapping. Before a
team plays a game, the head coach must evaluate her players, those of
the opposing team, the referees, the state of the field, the relationship
with local fans, and even the weather. A solid understanding of the rules
of the game provides the backdrop to all these factors. If you plan strategies without knowing all the options available and the intricacies of the
game, you leave your success to luck.
Mapping requires taking into account the legal, political, social, economic,
and cultural context. This exercise may help you realize that certain
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strategies are better options than others for achieving change or for preventing backsliding on existing laws, policies, or services. It is important
to keep in mind that contexts change constantly, so mapping should be an
ongoing exercise. Sometimes anticipating change is impossible, but other
times short- and long-term context changes are obvious. For example,
there might be a constitutional reform or a change in the way international human rights are accepted domestically.
The methodology we use for mapping and some guiding questions are
detailed in Chapter 4 (“Introduction to Mapping”).
PROSPECTIVE ANALYSIS
In order to advocate strategically, Women’s Link also prospectively analyzes the information gathered during mapping. A prospective analysis
attempts to build short-, medium-, and long-term projections based on
what has happened in the past, the current situation, and expected trends
for the future. It is helpful to try to anticipate scenarios and identify potential risks and opportunities in order to proactively manage them.33
LATERAL THINKING
Women’s Link also utilizes lateral thinking whenever possible. Lateral
thinking is a concept coined by Edward de Bono in 1967 that refers to creative thinking or “thinking outside the box.” Lateral thinking aims to avoid
the immediately obvious and instead try to find alternate and ingenious
solutions to a problem by approaching it from new angles.34 An example
of successful lateral thinking can be found in the early work of current
United States Supreme Court Justice Ruth Bader Ginsburg, who brought
the first cases on gender discrimination to the country’s highest court by
litigating for women’s rights through taking cases about discrimination
against men. Another example of lateral thinking is understanding the
benefits of losing a case in court: civil society may feel so outraged by
the injustice and social mobilization may become so strong that policymakers will become motivated to solve the problem; the case may reach
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higher or international courts and turn into a paradigmatic one; or academic debate and discussion on the issue may create unsuspected solutions and/or allies. This must, of course, be balanced with clients’ needs
and expectations.
These analytical tools allow Women’s Link to design a strategy: actions
planned in advance that align available resources and existing opportunities in order to achieve a specific goal within an uncertain environment.35
Women’s Link understands that in order to create social change, legal
work must go hand-in-hand with communications work to shape public
opinion, as well as other advocacy work to promote social mobilization.
This is why all our strategies include legal, communications, and nonlitigation advocacy.
This workbook explains Women’s Link’s approach to strategic legal intervention in order to create social change. The preceding sections have
outlined the variety of approaches available to you as social justice activists, and the remainder of this workbook will be most helpful to those
of you who have already identified problems and envisioned solutions,
and are contemplating strategic litigation or similar legal processes. It
will also be helpful for those of you who wish to adopt a more systematic
approach to your communications and advocacy work without engaging
in any legal endeavor.
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CHAPTER 2
Considering Litigation
as an Advocacy Tool
This chapter begins with the most important considerations
that you, as legal advocates and non-legal activists, must
understand to fully comprehend the untapped potential of
strategic public interest litigation as an advocacy tool.

To understand how litigation can promote social change, it is important
to understand what can be done with public interest litigation and what
judges can and cannot do, particularly in the context of constitutional
democracies with separation of powers and formal recognition of human
rights.
When litigating in representation of a client or clients, attorneys must
first and foremost take into consideration their obligations to them, including ethical obligations. There may be a moment during the life of a
case when the interests of the client and those of the “cause” are not in
alignment. If possible, it is best to plan for this eventuality and have a
signed agreement with the client regarding how best to resolve any issues that may come up before embarking upon litigation.1
2.1. PUBLIC INTEREST AND STRATEGIC LITIGATION
Women’s Link proposes a comprehensive approach to strategic litigation:
one that not only sets progressive legal standards, but also shapes public
opinion and bolsters social mobilization by creating opportunities for activists and civil society to organize and mobilize around a case. In our
view, strategic litigation creates opportunities for legal activists and
judges to engage in a democratic debate around a specific case, where
they can engage other branches of government, public opinion, and specific sectors of the population on how rights should be interpreted and
granted, and in this way trigger social change. Through this process, legal
victories create the conditions for implementation. However, even if there
is not a victory, the conditions to solve the problem through other democratic avenues will improve, the movement will become stronger, and
public opinion will be better informed. These are well-recognized critical
factors in civil society’s work to promote social change.2 Significantly, even
though a loss in litigation can have benefits, it can also carry substantial
risks. The fact that litigation can be used as an advocacy strategy does
not mean it should always be used. This workbook addresses the processes
that you, as advocates, can take to maximize the benefits of litigation
while minimizing the risks.
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Figure 4: Elements of Strategic Litigation as an Advocacy Tool

LEGAL
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Figure 4 presents the different components of the definition of strategic
litigation as a tool to create social change, as developed by Women’s Link.
When legal advocates litigate, they give judges the opportunity to comply
with their obligation to enforce the rights framework. You should also find
ways—legal and non-legal—to involve civil society in the litigation process
both to empower them and to create a platform to demand enforcement
of rights. Similarly, if you are civil society activist leading social change
processes, you might engage legal advocates when you realize that litigation is your next step. Social mobilization and strong public opinion can
facilitate the decision-making of judges, as they see that the rights de-
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manded by the parties in the litigation form part of a broader conversation
in civil society. At the same time, a judicial decision enforcing rights will
have an impact on civil society’s values, norms, and priorities.3
2.2. UNDERSTANDING THE ROLE OF JUDGES
Although there are many ways to conceptualize the role of judges, we
will provide a brief summary of how Women’s Link Worldwide understands
their role, as a guide for activists contemplating legal action.
Judges should administer justice without fear, favor, or prejudice, and
people expect them to be fair.4 Often, the role of judges is described as
merely “applying the law,” a technical process in which, given a set of
facts, judges identify the pertinent laws and apply them, resulting in an
unequivocal decision.5 This process has been compared to that of a slot
machine or a syllogism where the major premise is the law, the minor
premise is the facts, and the conclusion is the decision. As applied to the
judiciary, the legal system would be the machine, the facts of the case
would be the coin, and the judge would pull the lever to make the system
function. Under this rubric, any judge faced with a particular set of facts
would arrive at the same conclusion and any legal problem would have
a predictable solution.6
However, things are not so simple in reality. Judges make choices throughout their reasoning process. They determine which facts are relevant,
which laws are relevant, and how to apply the rules of procedure. In particular, they decide how the selected laws are interpreted and applied to
the selected facts, how procedures serve the objective of the case, and
ultimately what the case is all about.7 Judges make these decisions based
on their own process of prioritization. Judges’ understanding of the law
and conceptualization of their own role influences their choice of relevant
facts, laws, and procedures, and thus their interpretation and application.
The nature of judging is one of the most contentious debates among
judges and academics.8 Some judges agree that scenarios often arise
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that are not explicitly foreseen by the law through code or precedent, and
at the same time, that the law is constructed from language, and therefore always subject to interpretation. These judges acknowledge that an
important part of their role is to make choices. Others consider the law
a closed, coherent, and complete system, and tend to think their role is
merely to apply the law to the facts. These judges often have a harder
time seeing the different scenarios in which they can make choices.9
When judges interpret norms, either consciously or not, they use
hermeneutic tools. They decide whether they will go with the most literal
interpretation of the norm, the interpretation that most closely aligns with
the intentions of the drafters of the law, the one that harmonizes the normative system as a whole, the one that attempts to follow the spirit of
the rule, or some combination of these approaches.10
In any case, judges must be prepared both to make choices when deciding a case and to substantiate them within the relevant legal framework.
The judicial obligation to provide reasoning that explains why and how they
made those choices discourages abuses and facilitates accountability.11
The way judges select and interpret facts and norms is also invariably influenced by the judges’ own biases.12 Judges, like all human beings, have
biases and stereotypes.13 Sometimes judges may be aware of their own
prejudices, sometimes others call their attention to it, and sometimes
these prejudices go undetected by all. It is essential that judges become
aware of their biases in order to avoid making decisions based on stereotypes instead of the facts before him or her that could result in a discriminatory outcome.14
Not only are courts composed of human beings, but those human beings
tend to have similar values and characteristics. Traditionally, judges of the
highest courts have been male, of the same ethnicity, married, upper-middle class, middle-aged, and apparently heterosexual and “able-bodied.”
They often attended the same schools and their children also may go to
school together. They shop at the same stores and go to the movies at
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the same theatres.15 That is to say, their context is similar, and as a
result, their perceptions may be relatively uniform.
This uniformity of experiences reinforces judges’ ideas and expectations,
and in many cases, the stereotypes they apply. At the same time, it
makes the perception of differences and the consideration of alternative
perspectives more challenging.16 Consequently, personal biases become
systemic, and groups that have traditionally been discriminated against
are likely to continue bearing the resulting burdens.17

Box 2: Bias, Stereotype, Prejudice, and Discrimination

All human beings have biases, stereotypes, and prejudices. Judges are
no exception. Because biases, stereotypes, and prejudices are so deeply
entrenched in the human psyche, they operate unconsciously, and people
tend to be unwilling to reconsider their own perceptions about a group,
even dismissing rational reasoning and evidence.18
•

Bias: The human tendency to have a partial perspective,
depending on one’s place and time in a particular society.

•

Stereotype: Expectations and beliefs about the characteristics
of the members of a group or class.

•

Prejudice: Unfavorable affective reactions to or evaluations
of groups and their members based on stereotypes and
resulting in discrimination.

•

Stigma: A negative reaction of people to an individual or
group because of some assumed difference or inferiority.

•

Discrimination: The differential treatment by individuals
toward some groups and their members relative to other
groups and their members. Institutional discrimination
involves policies and contexts that create, enact, reify,
and maintain inequality.19

33

Some judges have started to admit that it is impossible to automatically
subordinate existing biases, prejudices, and philosophies when appointed.20 However, once judges come to terms with their own human
limitations and biases, they can commit to overcoming them and realize
the value of deepening their understanding of the daily lives of other
groups and cultures.21 Judges can take the initiative to continually evaluate their own prejudices by attending judicial education programs or colloquia, allowing groups that hold diverse views on an issue to share their
opinions during a judicial process through amici curiae, expert testimony,
or participation in public hearings (see p. 108: “Amicus Curiae and Public
Hearings”), and reading publications on issues that either make them uncomfortable or are completely foreign to their own contextual reality in
order to ensure their own biases are not blinding them to either the problems involved in the rights violation or its solution from the point
of view of the interested communities.
When judges commit to overcoming their own biases, they are able to redefine judicial neutrality and can become powerful players in the fight for
social justice. For example, in a judicial colloquium hosted by the United
Nations in Vienna, judges from the highest courts around the world came
together and committed to interpreting the law with a gender perspective.
They recognized that applying gender-neutral laws in an environment not
sensitive to gender could be discriminatory.22
In sum, there is much more to the judicial role than just applying the law
in a linear, logical, and univocal way. Judges are the intermediaries between the law and the reality of a case, and that mediation involves interpreting, and at times creating, legal norms. When doing so, judges always
use their unique perspective, but this should not deter them from ensuring
justice for all while respecting the limits imposed by the wording of the
norms. In the words of the former Justice of the High Court of Australia
Michael Kirby, “From this active mediation it follows that there is scope for
judicial interpretation of legislation in a way that avoids unjustifiable discrimination, upholds human rights but also still gives effect to the language in question.”23
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This is exactly what we must demand of judges: that ultimately they
make decisions that offer a fair outcome and uphold human rights.24
2.3. OPTING FOR LITIGATION WHILE STRENGTHENING
DEMOCRATIC INSTITUTIONS
Recognizing that judges have choices when deciding a case25 does not
mean that you can demand anything and everything of them. As social
justice activists trying to find avenues to solve public interest problems,
you have to find ways to engage judges in this endeavor, while still upholding the democratic principles of separation of powers and majority
rule. Forcing the judiciary to solve a problem while disregarding the role
of the other branches of government might result in the weakening of
other democratic avenues that are key to the functioning of our societies.
The concept of dialogical activism has been proposed by academics26 to
solve the tension between the active role of judges in solving public interest problems, which some call judicial activism,27 and the democratic
deficit it may entail.28
According to dialogical activism, judges should use the legal proceedings
of a case to encourage broad democratic dialogue involving the other
branches of government and different constituencies from civil society,
including the following features:29
•

Encouraging the use of participatory means such as public hearings
and amici curiae (see p. 108: “Amicus Curiae and Public Hearings”)
to deepen democratic discourse on the problem and its solution.

•

Promoting respect for the separation of powers. Judicial action, in
principle, gets relevant government bodies involved in the debate but
gives these bodies the freedom to exercise their legislative or administrative duties, as long as some general guidelines are followed to ensure respect for rights. Sometimes courts set deadlines and create
follow-up mechanisms that also allow for further dialogue among
interested constituencies.
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•

Legitimizing direct judicial action when there is an institutional blockage
or when public policies have manifestly failed to protect marginalized
communities or accord minimal respect for human rights.

•

Ultimately, regardless of the outcome of the judicial process itself, it
should have the potential to improve the conditions to solve the problem
through democratic avenues, whether through litigation of a different
case, a new government as a result of a change of priorities in the
electorate, enactment of public policy by sensitized politicians, etc.

The type of litigation that Women’s Link undertakes and wants to promote among social change activists is one inspired by dialogical activism,
whether or not the judges assigned to the case understand their role and
litigation in the same way. If judges agree with this vision, they will facilitate the process by using the tools they have available in procedural law
to reach all of the above objectives. If not, as litigants and civil society allies, you will be challenged to think strategically and devise creative legal
and non-legal tactics to reach similar objectives.
With this understanding, opting for litigation as an advocacy strategy still
requires you be prepared to work with other branches of government or
in alliance with groups that do.
2.4. UNDERSTANDING THE POTENTIAL VALUE OF JUDICIAL
PROCESSES AND DECISIONS
When considering litigation as an avenue for social change, you must understand the potential value of judicial decisions and the potential effect
of judicial processes as markers of social change. Judicial decisions usually
have both practical and symbolic value. The material, or practical, value is
the rights and obligations recognized or assigned to either party. The symbolic value refers to the message the decision sends to the community as
to which values and principles are treasured.30 A judicial decision that decides a controversy between two parties thus has material value for the
parties and symbolic value for the community.31 It may also set a precedent, binding in common law contexts and guiding in civil law systems,
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so that in the future, similar cases will receive similar treatment. This
precedent not only gives a judicial decision relating to human rights material and symbolic value; it also has a practical effect on right in question.
For example, based on the recognition of the right to equality and non-discrimination, other individuals in similar circumstances should be entitled
to the same understanding of that right.
Courts that exercise judicial review can overturn or modify laws or policies
when they are not in accordance with the constitution.32 Judges can also
interpret a law in accordance with the constitution. In these cases, the effects will be tangible for everyone in society, because the general effect of
the law will be modified. This type of decision also sends messages to the
legislative and executive powers that their law-making role has limitations
and requirements that cannot be ignored.33
The matrix in Box 3 compares the effects of judicial processes and the
value of judicial decisions, providing further insight into the type of outcomes that can be achieved through the use of litigation. Judicial proceedings and decisions can be an opportunity to define the perception of a
problem in terms of rights, influence the shaping of public policy, organize
groups of activists around an issue, and change public policy with regard
to the problem and its solutions.34

Box 3: Effects of Judicial Decisions and Processes35

Direct

Material

Symbolic

Indirect

Designing public policy

Forming coalitions of activists to

as ordered by the ruling

influence the issue under consideration

Defining and perceiving the

Transforming public opinion about
the problem’s urgency and gravity

problem as a rights violation
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In any case, it is important to bear in mind that judicial decisions, actions,
and inactions throughout the process will always either support the status
quo or challenge it, thereby having legal, political, and social effects that
you must take into account when designing your strategies.36
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CHAPTER 3
The Four Conditions Test
This chapter includes Women’s Link’s theory of change through
litigation, how we evaluate whether the conditions we consider
necessary for litigation to be a successful tool for sustainable social
change are present, and how those conditions can be strengthened.

Neither a written constitution, a rights-supportive culture, nor sympathetic judges is
sufficient for sustained judicial attention to and support for rights. Protection of ...
liberties and ... rights depend, in addition, on a support structure in civil society.
Without a support structure, even the clearest constitutional rights guarantees are
likely to become meaningless in the courts; but a vibrant support structure can
extent and expand the feeblest of rights. Participants in constitutional democracy
would do well to focus their efforts not only on framing or revising constitutional
provisions, and not only on selecting the judges who interpret them, but also on
shaping the support structure that defends and develops those rights in practice.
Charles R. Epp

Achieving sustainable social change through the use of strategic litigation
requires four conditions. This thesis is inspired by the theory presented by
Charles R. Epp in his book The Rights Revolution.1 These four conditions
must be present or created before litigation, or strengthened during the
litigation process:
1. An existing rights framework;
2. A knowledgeable and willing judiciary;
3. Legal advocates with the capacity to frame social problems as rights
violations and litigate; and
4. A network of civil society individuals and organizations to support
and leverage the opportunities presented by litigation.
3.1. CONDITION ONE: THE RIGHTS FRAMEWORK
Social change can only be achieved through litigation if you can identify
and frame problems as rights violations. This requires a constitutional or
legal framework that recognizes rights or the possibility of using international human rights law, comparative law, or another rights framework.
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There is no single formula for an adequate rights framework. Some national constitutions contain a bill of rights, explicitly articulating guaranteed fundamental rights. Countries may have signed regional or international treaties that ensure human rights. When states ratify international
human rights treaties, these may either become directly applicable or applicable after a domestic legal process.2 Once a treaty becomes applicable, judges are required to take those rights into account in their judgments. When states have not ratified international human rights treaties,
or when a national process of domestication of the treaties has not occurred, judges may still be able to use the treaties as guiding criteria to
interpret domestic laws. In some legal systems, rights recognized in previous judicial decisions are considered binding and can be used as legal standards in subsequent cases. Most countries today have some combination
of these features.

Box 4: Civil and Political Rights and Economic, Social, and Cultural Rights

International human rights law as a whole recognizes that all individuals have
civil and political rights, as well as economic, social, and cultural rights. It also
holds that these rights are inalienable, indivisible, interdependent, and interrelated. It means there is no hierarchical order of rights, and the improvement
of one right facilitates the advancement of the others. Likewise, the deprivation of one right adversely affects the others. However, in some countries only
civil and political rights are protected.

Civil and political rights usually refer to rights that protect individuals’ freedom
from unwarranted infringement by governments and private organizations
and ensure their ability to participate in the civil and political life of the state
without discrimination or repression. Examples of these rights include speech,
conscience, voting, dignity, and freedom from discrimination.3
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Economic, social, and cultural rights include the right to education, housing,
an adequate standard of living, and health. States have a legal obligation to
respect, protect, and fulfill economic, social, and cultural rights and are expected to take “progressive action” toward their fulfillment, according to their
financial capacity.4

Both types of rights impose positive and negative obligations on states.
For example, the right to life requires states not only to refrain from summary
executions, but to take positive measures to protect vulnerable groups from
life-threatening situations.

The legal system must allow for claims to be brought based on violations
of rights. Some systems limit claims to actual instances of rights violations, whereas others allow for abstract review of laws or policies that are
likely to lead to rights violations. It is also often possible to take action to
prevent a rights violation when harm is imminent. Domestic procedural
laws must be examined in conjunction with the rights framework. Who
has standing to bring a case is extremely important to understanding
how strategic litigation can be brought. For example, when not-for-profit
organizations have standing to file a legal challenge, this will greatly influence advocacy efforts.
The easier it is for members of civil society to bring cases, the more
opportunities there will be for judges to develop and strengthen human
rights jurisprudence and trigger social change. For example, many Latin
American constitutional systems have incorporated tutela or amparo
claims to protect individual rights. These are expedited constitutional
review processes that any individual can bring when a state actor is violating their human rights or when a non-state actor is doing so, and the
state has knowledge, or should have knowledge, and does not prevent
the violations.5
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3.2. CONDITION TWO: KNOWLEDGEABLE AND WILLING
JUDICIARY
No matter how powerful a rights framework is, it will never be strong
enough to create social change as long as rights remain mere words on
paper. Social change requires judges to enforce rights when confronted
with a problem framed as a rights violation.
To apply the rights framework and endow it with meaning, the judiciary
must be knowledgeable about its intricacies and willing to apply it. Even if
human rights are part of the legal system, the extent to which judges promote them will be influenced by judges’ knowledge of and commitment to
human rights law. While human rights law is a rather recent legal field, its
development for very specific issues is quite prolific and complex, especially in a globalized context. The degree of knowledge and exposure
judges have to human rights and particularly the fields that are relevant
to the specific problem can vary depending on whether judges acquired
such knowledge during their basic legal education, continued legal education, trainings received specifically as judges, or personal interest.
Examining the role that precedent takes in the system in which you are
litigating is also important. The use of precedent was born in common law
countries6 but is also increasingly considered relevant in civil law countries, although it may be advisory, not binding.7
Applying the rights framework also requires judicial will. For a judge to
be willing, judges must first be sufficiently independent from the other
branches of power that they can truly provide a check on how rights are
being respected, protected, and fulfilled by elected officials. Judicial independence allows judges the freedom to decide a case in accordance with
their legal judgment without undue pressure from other branches of government.8 Factors that affect this independence include who has the
power to name and remove judges and for what cause, whether or not
certain skills or qualifications are required to be a judge or appointments
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are merely political, the length of time judges serve, and who has the
ability to adjust budgets and salaries. It may be helpful to examine what
advocacy efforts are available to influence the selection processes of
judges. Knowing when and how judges are selected might be an important part of your longer-term strategies. In general, when these processes
are concentrated in the hands of few individuals or there is a lack of transparency, judges will enjoy less independence. If the judiciary does not
have a minimum level of independence, litigation is unlikely to be the
best strategy to advance a cause to which the state or other influential
parties are hostile.
Sometimes independent judges are not willing to apply the rights framework because of a perception that doing so may harm the court. Judges
may fear that a decision perceived as an abuse of judicial power, as radically disrespectful to the authority of other branches of power, or as deeply
offensive to the morals of the community where they function may lead
to the court losing legitimacy or facing a reform that restricts its powers.
When judges have some flexibility in performing their duties, such as the
freedom to determine which cases they can decide and when, the option
to dissent publicly, or discretion in deciding the timing of the implementation of their judgements, knowledgeable and committed judges can find
ways of promoting human rights within their judicial role while neutralizing other interests at stake.
Judges who are knowledgeable about the rights framework and willing to
apply it because they understand the dynamic between the rights framework and advancing social justice can play a key role in promoting social
change through the courts. These judges may facilitate the role of advocates bringing strategic litigation if they understand their responsibility as
judges to uphold human rights and democratic principles. However, social
change can also be achieved through litigation when judges simply believe
that their role is to apply the legal framework to the cases brought before
them, provided that advocates frame their desired outcome as a simple
application of existing law.
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3.3. CONDITION THREE: LEGAL ADVOCATES WITH CAPACITY
TO LITIGATE
Strategic litigation requires that you fully understand the role of judges
and the diverse opportunities presented by litigation, as explained in the
first part of this chapter. Despite how knowledgeable and committed a
judge may be, he or she cannot promote rights unless presented with
a case. You must be able to articulate particular problems within a rights
framework, design a case, build it, and bring it to the courts, regardless
of how challenging the issue at hand may be.
Today, most social problems can be framed as rights violations under existing legal frameworks. You can do this by using provisions that explicitly
apply to the selected problem, or arguing that more general but recognized rights apply to the situation at hand. You can frame a problem as
the violation of one or more rights. Depending on how you choose to
frame the problem, the required evidence will differ. This in turn will affect
the type of cases that you can develop, depending on the plaintiffs and
evidence available.
Furthermore, you must be aware that judges are human beings with biases
and that courts have traditionally been composed of members of the elite
class (see p. 31: “Understanding the Role of Judges”).9 This is important
to bear in mind as you shape your strategies. As strategic litigants, you
should pick the most persuasive ways to build and argue a case to the
particular court or judge in a given context. You should also be able to find
ways to advance the objectives of the case within a legal process when
faced with a judge who resents or is resistant to what he or she perceives
as activism.
Additionally, as an advocate leading the litigation, you must have the capacity to collaborate with a variety of other groups in order to incorporate
strategic thinking into the process and create enabling conditions that
transcend courtroom walls. Enabling conditions exist when social, political,
and cultural contexts allow judges to feel comfortable recognizing the
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rights violations at issue in the case, despite the fact that human rights
protection is often counter-majoritarian. Otherwise, judges may feel that
their decision or court will lose legitimacy or relevance.
3.4. CONDITION FOUR: THE SUPPORT NETWORK
Social change achieved through litigation is sustainable only if there is
a strong civil society support network involved. As mentioned under 3.3
(“Condition Three: Legal Advocates with Capacity to Litigate”), as a legal
advocate, you must be able to involve different constituencies of this support network at different stages of the legal process. This network should
include vibrant civil society individuals and organizations that can leverage
the opportunities presented throughout the different stages of the judicial
proceedings and the debates that occur as a consequence of litigation.
Those working on an issue should be willing and able to contribute to
the litigation process by providing their expertise and knowledge, understanding that depending on the issue, they may be subject to backlash
and stigma.
During the course of litigation, this civil society network should raise public
awareness of the issue and work to shape the debate. Effective communication involves establishing a key message about why the problem matters to the general public and what solution the litigation is proposing.
This way, even if there is no legal victory, awareness of the rights at issue
will have improved, and a foundation will have been laid for future advocacy through other avenues. Similarly, a favorable legal decision without
a support network may have limited impact on affected constituencies and
face serious obstacles during the implementation phase.
The support network should also facilitate efforts to connect with different social movements and galvanize social mobilization. People and
groups, whether they consider themselves part of “the movement” or
not, should be able to find different ways to support the struggle for social
change inside or outside the judicial process and with varying degrees of
commitment. Their actions might include disseminating information about
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the case through social networks, participating in a public hearing, serving
as plaintiffs, playing a role in the litigation’s communications strategy,
signing a petition, making a donation to the cause, or deciding which way
to cast a vote by prioritizing how the candidate stands vis-à-vis your selected problem and suggested solution (see p. 112: “The Alliance and
Social Mobilization Strategy”).
Finally, it is very important for the support network to include committed
funders who understand the complexities of strategic litigation in terms
of time, the kind of activities that require funding beyond legal work, and
the infrastructure needed to coordinate it all. Strategic litigation is often a
lengthy process, and organizations must plan for that. Some cases begin
in domestic court systems before finding their way to international tribunals, a process that can take years or even decades. You should plan
to have sustainable, adequate funding.
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CHAPTER 4
Introduction to Mapping
This chapter provides a more in-depth exploration of the
concept and process of mapping and offers guiding questions
for you to assess context and gather information to help
decide whether litigation is the best avenue to advance
social change and, if so, which tactics might work best.

Every decision-maker who walks into a courtroom to hear a case is armed
not only with relevant texts, but with a set of values, experiences and
assumptions that are thoroughly embedded. The decision-making process
takes place in a cultural context, and that context may require a degree of
“imperturbable disinterestedness” of which not all are consistently capable.1
Justice Rosalie Abella,
former Canadian Supreme Court Justice

Women’s Link Worldwide defines mapping as a qualitative methodology
that aims to analyze the timing, actors, terrain, and means available to
advocates in order to establish the most efficient use of available opportunities and resources to reach an objective using the least material, human,
political, and financial resources.
Once you have identified a problem and a proposed solution—your objective—mapping will help you understand whether the context indicates that
litigation is a strategic option for achieving your desired social change.
For our purposes, the main value of mapping is to assess whether the
four conditions necessary in order for litigation to be able to create social
change are present from the perspective of your problem, and to what
degree each must be strengthened before or during the judicial process.2
If you determine that litigation is a viable option, undertaking the mapping exercise will also allow you to inquire more deeply into the problem
and gather more detailed information that will inform the design of your
legal, communications, and alliance strategies in order to achieve the objective you have set for your advocacy effort, as shown in Figure 5. The
same process of mapping before making strategic or tactical decisions
should be used throughout the process. Eventually, this approach can
be integrated into project planning.
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Figure 5: Mapping to Design Strategies

1. Objective
(problem + solution)

2. Mapping

5. Strategy:
social mobilization,
communications,
legal process

3. What is the
advocacy avenue?
Litigation?

4. Deeper
mapping

In this chapter, we introduce the basics of mapping. Although here we
separate different types of mapping for analytical clarity, it is not necessary to follow this order. They can happen in any order, or simultaneously,
and they usually feed on each other and become an ongoing exercise.
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It is best to have someone familiar with the context team up with an outsider to lead the mapping. An outsider could be someone from a different
social context, country, movement, or field of advocacy who can approach
mapping uninhibited by the biases of someone immersed in your issue;
in other words, someone who can help you step back and see things you
might otherwise have missed. This will ensure that the exercise will make
sense of the context, but also that those too embedded in the environment will not be blinded by it.
We provide guiding questions for each type of mapping. These questions
are by no means comprehensive or mandatory. Instead, they should
serve as a launching point to inform your thinking and analysis.
4.1. MAPPING THE LEGAL AND JUDICIAL CONTEXTS
Attorneys often refer to legal mappings as legal research. However, the
legal and judicial mapping explained here goes beyond researching the
existing legal framework and jurisprudence in any one jurisdiction. Legal
mapping should explore alternative arguments and where else they have
worked. Furthermore, the mapping of available procedures is key, as it
will allow you to think about different avenues for filing a case or raising
an issue. Meanwhile, judicial mapping refers to analyzing your audience
or potential audiences and using that information both to pick your forum
and to craft your arguments.
Thus, researching the legal and judicial context allows you to survey the
widest array of available legal options to choose from in building a case.
The exercise will give you the opportunity to identify the strongest arguments both for and against your case, which in turn will allow you to pick
the strongest and safest arguments, prepare your responses to counterarguments, and avoid conflict as much as possible.
Once you have mapped the judges and possible legal actions, you will
have the information necessary to start designing your strategy. Legal
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mapping has several components: mapping the legal framework, including
relevant jurisprudence, procedural requirements, etc. (usually referred to
as legal research); mapping the issue itself; and mapping relevant judicial
actors (judges, clerks, registrars, judges’ secretaries, etc.). We offer some
questions under each section to guide your mapping exercise.
MAPPING LEGAL ARGUMENTS
Mapping all available legal arguments by researching jurisprudence, comparative law arguments and procedural rules will allow you to determine
whether the rights framework (see p. 43: “Condition One: The Rights
Framework”) is strong enough to support litigation, or if strengthening
the rights framework is something you need to work on before considering
bringing a case.

Box 5: Guiding Questions for Mapping Legal Arguments
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•

Is there a domestic bill of rights in the constitution or otherwise enacted as law?

•

What rights are guaranteed?

•

Is there a rights language that seems especially useful to addressing the
problem in an innovative way?

•

Is there regional law that is binding?

•

Is international human rights law binding?

•

Can it be used as interpretive criteria?

•

What human rights treaties has the country signed and ratified?

•

Can comparative law be used as guiding or interpretive criteria?

•

If so, which jurisdictions are the most commonly used?

•

Is there national, international or comparative jurisprudence that recognizes
rights that could be used?

•

Is there soft law that is relevant to your problem or to the solution you seek?

Once you have opted for litigation, mapping will also ensure you have
the widest array of possible arguments to pick from. After you gather
enough information to map all relevant contexts, you will be able to determine which approach will be the most persuasive. Look for national, international, and comparative constitutions, laws, jurisprudence, dissenting
opinions, regulations, doctrine, scholarship, and recommendations by
treaty monitoring bodies. There may also be relevant decisions and reports from UN bodies, meetings, and Special Rapporteurs. Do not commit
to framing your problem as one specific rights violation from the beginning (see p. 97: “Framing”). Focus on keeping an open mind and the list of
available rights as long as possible. Looking for rights interpretations developed in other countries might help trigger your lateral thinking by inspiring
different framings to the issue or problem you had not thought of before.3
MAPPING THE HISTORY OF THE ISSUE
Researching the history of your issue will facilitate a prospective analysis.
In other words, the more you know about how key actors handled and reacted to relevant legal discussions in the past, the more you will be able
to anticipate scenarios and identify potential risks and opportunities. You
can then plan to proactively manage these as part of your strategy in the
future. If the issue has not been dealt with in the legal realm, comparative
research with other jurisdictions might spark ideas.

Box 6: Guiding Questions for Mapping Legal History

•

How has the issue, or similar/relevant ones, been regulated?

•

Have there been attempts to include this issue in the constitution?
In a law? In decrees or regulations?

•

What arguments have been used?

•

What reaction did they cause among key constituencies?

•

Who supported and who opposed perspectives compatible with yours?
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Mapping the legal history will also provide information on how to identify
new actors to include in the mapping of social and political contexts, and
to verify the degree of agreement of those actors that are already on
your radar.4
MAPPING LEGAL ACTIONS AND PROCEDURES
Mapping the types of legal actions available in a particular legal system
allows you to see what options are available in pursuing your objective
through litigation.

Box 7: Guiding Questions for Mapping Legal Actions and Procedures

•

What types of legal action are available?

•

What are the standing requirements for each?

•

What is the procedure for each?

•

Who can or must intervene in each?

•

What type of evidence is required?

•

What is the timeline for each?

•

Must a case be filed within a certain time frame?

An important part of this mapping involves understanding and evaluating
the procedural, evidentiary, and standing requirements for each type of
action. The broader the rules of standing, and the lower the burden of
proof or evidentiary requirements, the more flexibility you will have to
design your strategy. Again, the more choices you have, the better your
chances to bring the type of case that you believe will work best.
Keep in mind that politically controversial cases usually make judges
more attentive to procedural issues, so they adopt a much stricter formal-
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ist approach,5 often simply to avoid having to make a decision on the
matter at all.6
There are different types of legal action, each of which will have different
requirements standing, evidence, and procedure requirements. You should
consider these as part of the process of deciding on your strategy. This is
a very basic description of the main case types you might want to pursue.
Certain actions may or may not exist within a given domestic legal system, and each may be regulated differently, depending on the country.
MAPPING COURTS AND JUDGES
Mapping courts and judges is fundamental in assessing if litigation is a
good strategy to advance your social change agenda. This exercise will
allow you to determine whether, in this specific context, the judiciary is
knowledgeable about the relevant rights framework and willing to apply
it, or in other words, if 3.2 Condition Two: Knowledgeable and Willing
Judiciary is present.

Box 8: Guiding Questions for Mapping Judges

•

What skills and capacities are required to be appointed as a judge?

•

Are judges educated in human rights law?

•

Do judges commonly take account of human rights arguments in their
decision-making?

•

Are there any judges who have championed human rights issues?

•

Are judges independent from the other branches of government?

•

How do they conceive of their own role?

•

Are judges allowed to express dissenting opinions from the majority judgment?

•

Can judges determine the timing of the implementation of their judgments?

•

Is the judiciary diverse?
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•

Is the judiciary exposed to diversity?

•

What is their background/knowledge/expertise?

•

What can their decisions/dissents tell us?

•

Have they used stereotypes or displayed prejudices in the past?

•

Have judges promoted the participation of civil society or the executive
or legislative branches of government in judicial proceedings?

•

Which jurisdictions do they look to when using comparative law?

Once you have decided to engage in litigation, you should strengthen
your judicial mapping and learn more about the judges on the court
where a case will most likely be heard, and on any likely appeals court.
The perspectives of judges in the highest court may be your primary
concern. Indeed, in some cases you might strategically decide that losing
in lower court is best for the case so that you can appeal to the highest
court, or even to a regional or international court. Regardless of whether
you think a particular court is helpful or problematic for your case, you
should evaluate your assumptions about the perceptions of the judges by
performing a full assessment. Doing this research may make it easier to
decide what type of case is possible and/or what court you want to target.
For example, information indicating that some judges are more likely to
issue a favorable decision may lead you to choose the court first, and
then think of the legal actions that can take you to that court. When you
have the option of taking your case to more than one court, the mapping
of judges can help you make a strategic decision on which court to approach. Alternatively, based on the evidence available, only one legal action might be viable. In this case, your assessment of judges will be used
either to tailor your arguments or to conclude that the courts are simply
not a strategic option.
This workbook has discussed the role of judges and indicated that, far
from being a strictly technical process, strategic litigation requires judges
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to actively mediate between the law and reality. This is especially true
when assessing judges from a country’s high (or highest) courts.
Gathering information about judges might sound more controversial
than it actually is. Judicial scholars have defended it as “legitimate in
a dynamic and multicultural democracy.”7 Most of the information is already public and accessible to all. You can find information about judges
in different ways:
•

Finding their résumés on the judiciary’s website.

•

Looking for their judicial decisions and dissents, as well as
scholarly analysis of these opinions.

•

Looking for their academic activity (books,8 journals, curricula
of the courses they teach, etc.).

•

Looking for interviews in mainstream or specialized media.9

•

Looking for presentations they have given or attended at
conferences and forums.

•

Asking litigators, other judges, former clerks, legal scholars,
students, journalists, and allies who have known them.

•

Looking for reviews academics that specialize in studying
the judiciary, or speaking with them directly.

WHAT DO WE WANT TO KNOW ABOUT JUDGES?
Biases, prejudices, and preferences will likely affect the way judges adjudicate. Judges can usually choose from a range of options for interpretations,
arguments, decisions, and relief. Therefore, building an understanding of
judges’ education, background, personal and professional circumstances,
potential biases, stereotypes, prejudices, and preferences is a key step in
shaping your legal strategy (see p. 102: “The Legal Strategy”).10
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The words of Lord Justice Scrutton, a 19th century legal scholar, offer a
hint of where to start looking for information about judges’ biases and
stereotypes:
... the habits you are trained in, the people with whom you mix, lead to
your having a certain class of ideas of such nature that when you have
to deal with other ideas, you do not give as sound and accurate judgements as you would wish.11

In some cases, judges are not consciously aware of their own approach to
their role. However, their decisions, statements, and publications will likely
give hints as to where they stand. You may want to consult a scholar with
expertise in legal theory to help you analyze the court to which you will be
bringing your case. Furthermore, the law school that the judges attended
or where they teach or taught may be a key to understanding their training and intellectual tradition. Different law schools may represent different
values and legal traditions. Knowing the law school or schools with which
the judges have affiliations also allows you to identify people who may be
persuasive to the judges, such as their mentors or colleagues. Additionally, the associations that judges belong to, either judicial or civil, such as
associations for women judges,12 associations for judges with particular
political perspectives,13 or religious law societies for particular religious
perspectives,14 can provide insights regarding whose opinions they listen
to and value. It might make sense to consider engaging these influencers
as potential allies, perhaps speaking to them about filing amici curiae.
This same strategy can be applied to those who support, edit, or contribute to the judge’s scholarly writings and publications (see p. 114:
“Leveraging Your Closest Allies”).
Another aspect that will be important in your mapping of judges is to
identify the specialty of the legal field of the judges (if this is not apparent
from the jurisdiction). Judges tend to specialize in a particular type of law
(civil, criminal, constitutional, labor, international, etc.). It will be helpful
to know how much judges know about international or regional human
rights law and instruments, which in some cases inform the way they
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adjudicate. It is also useful to know which jurisdictions judges look to
when they do not find an answer in their own domestic legal system.
While some judges feel that using international law is part of their mandate as domestic judges, others perceive it as an imposition and prefer
to use comparative law to provide relevant insights from peers in other
countries. Keep in mind that the fact that human rights share a common
language across borders can make comparative law arguments transferable from one country to another.
You may also want to investigate how much judges know about the problem or issue you are trying to address, and on what other related issues
they are knowledgeable. If you can build your case within a framework
that judges find comfortable, they will tend to understand it better and
be more comfortable exploring possible arguments and solutions.
Likewise, it is also important to understand judges’ perceptions of themselves as adjudicators, especially in higher courts. If a judge likes to focus
on the tensions between rights, values, and principles, take context into
account, or has been identified as a judicial activist or substantialist,15
it is possible that he or she will be more open to finding ways to ensure
justice and upholding the principles of the constitution and human rights.
This may be the case even if the judge cannot gather the votes of the
majority and you lose your case. For example, Justice Ruth Bader Ginsburg of the United States Supreme Court has on several occasions presented vehement dissents, many of them causing actual change as a
consequence, either because they served as a roadmap for activists or
because they persuaded politicians to engage in legal reform.16 This is a
very good example of how you can create social change through litigation, even when you do not achieve a legal victory in the courts.
If the judges on the court in question are more comfortable using abstract categories or sticking to procedure, or if they self-identify as judicial passivists or formalists or prioritize restraint in their judicial role, they
are more likely to adhere to the literal interpretation of the particular law
without much consideration of any broader principle or context.17 These
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judges will appreciate a case where the arguments are based on a
“strict” interpretation of the law. Be aware that some judges who advocate for restraint may actively promote values that are inconsistent with
human rights.
When mapping judges and courts, it is important to keep in mind that
many judges manage their political capital in a way that ensures they
maintain their legitimacy in relation to other branches of government and
the citizenry. For example, after a particularly activist period, judges may
restrain themselves more; and after what can be perceived as a conservative decision, judges may want to take on a progressive issue.18 One of
the consequences of a system of checks and balances is that courts inevitably ultimately work to protect their legitimacy in part by avoiding
provoking public outrage or high levels of political antagonism.19 It is
therefore important to be mindful of these dynamics by considering the
political implications of judicial decisions at specific times and in specific
contexts and learning about potentially controversial upcoming cases
that might compete with yours.
Finally, it is essential to try to identify the biases, stereotypes, and prejudices that your case might challenge or confront. All people have biases
and stereotypes, but advocates must ensure that judges do not rely on
them when making decisions, especially when these prejudices may lead
to discrimination and unfairness (see p. 33: Box 2: “Bias, Stereotype,
Prejudice, and Discrimination”). It is important to explore the degree to
which judges have been exposed to different groups and diverse realities
in order to anticipate the type of information that might be useful to
present to judges in order to counter potentially harmful assumptions.
A judge’s organizational affiliations may also provide insight into the
judge’s biases, stereotypes, and prejudices.20
4.2. MAPPING THE POLITICAL, SOCIAL, AND CULTURAL CONTEXTS
Understanding the political, social, and cultural contexts of a problem is
key to determining whether litigation is a good strategy and to identifying
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available opportunities and potential threats to your objective. We suggest mapping the actors who you think should have an interest in the
problem and its solution. Similarly, you should map how different actors
frame the problem and their desired solutions. In addition to actors, you
should analyze the broader social, political, and cultural context in which
the problem occurs.
MAPPING ACTORS
Mapping actors means finding out whether key people or organizations
have sufficient knowledge about the problem and/or whether they are
willing to use the tools available to them to contribute in any way to the
proposed solution. It is important to gather information about everyone
who has an interest in the issue in order to anticipate as much as possible
how any strategy might play out. Thus, mapping actors is recommended
not only when considering litigation, but as part of the process of planning
the strategic litigation itself.

Box 9: Guiding Questions for Mapping Actors

•

Who has an interest in the problem you want to address?

•

What is their expertise?

•

Are they knowledgeable about the issue?

•

What are their opinions about the issue?

•

What motivates their opinions?

•

Do their values support or oppose your organization or interests on the issue?

•

Are they doing anything in relation to this issue?

•

Do they have influence over any decision-makers in relation to the issue,
and if so, how much?

•

Do they feel they have anything to lose or to gain from your position on the issue?
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•

What are their organizational connections?

•

Who are the actors that your mapping of the legal and judicial context has
indicated you need for your strategy, and where do they fall on the matrix?

•

Which organizations or individuals can assess the complexities of the problem
to be litigated from the perspective of the groups whose interests are at stake?

•

Is there someone with the necessary legal expertise who is interested in and
committed to the issue?

•

Are the legal advocates open to learning from other actors and willing to
take into account the political context to inform their strategic decisions?21

•

Are there individuals or organizations that can provide data and analysis
of your problem and its possible solutions?

•

Are there other organizations that are interested, capable, and committed
to supporting the litigation strategy?22

•

Are there sources of funding available for a litigation strategy?23

Mapping actors involves identifying those with a potential interest in the
issue, their perspectives on the issue, and their level of influence in relation both to the issue generally and to the case at hand. The aim is to look
beyond the people and groups that advocates are already familiar with. It
is very important to not make assumptions about the positions of individuals or groups based on their political or religious affiliation or their stance
on other human rights issues; always conduct a new investigation to get
accurate information about their position on this specific issue. Be mindful
that not all human rights groups are comfortable with all human rights issues. Some human rights issues are controversial in certain contexts, and
not all activists are willing to risk their reputations and security by showing
public support for such issues.24 This kind of mapping is sometimes called
“force-field analysis,” “stakeholder analysis,”25 or “power mapping.”26 Mapping actors is an ongoing process that should be updated throughout the
advocacy process. We recommend taking time to do this exercise as a
group, and involving an outsider to provide a check on your assumptions.
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We find it helpful to create a visual representation of the relevant actors.
We suggest using a matrix for the initial mapping as indicated in Figure 6.
Put people and organizations onto the matrix on the basis of their degree
of agreement or disagreement with your framing of the issue and their degree of influence in relation to that issue. This matrix will be key throughout the strategy process.

Figure 6: Mapping Tool

Agreement

Agreement

Many actors should be included in your mapping. Some will be obvious
supporters or opponents, but many will have perspectives that fall in
between or are unknown. This list suggests categories of actors you
might explore, depending on which are pertinent to your problem and
proposed solution:
•

Organizations mobilizing those most affected by the problem. For example: community groups such as parents’ associations, local farmers’
groups, residents’ associations, specific populations that may suffer
discrimination such as women of reproductive age.

•

HIV-positive people, or migrants, as well as the organizations working
with these groups.27

•

Individuals and groups already working on the issue, such as researchers and advocates.

67

•

Human rights organizations, including their internal structure boards,
etc., in order to clarify who makes decisions and who can veto them.

•

Other social movements.

•

Individual or institutional funders.

•

Scientific associations.

•

Academic institutions, research institutions, and think tanks.

•

Religious institutions and leaders.

•

Community leaders.

•

Legal associations.

•

Political parties.

•

Legislators at all levels, including local, provincial or state, and national.

•

President, ministers, executive officials, bureaucrats, and administrators at all levels.

•

The judicial sector, including prosecutors, judicial associations, and
higher courts.

•

Service providers in the public and private sectors, as applicable to
the issue.

•

The professional sector pertaining to the issue.

•

Media for local, national, and international audiences.

•

Public opinion leaders, including those who write opinion pieces or
are interviewed by the media, such as former presidents or leading
intellectuals.

•

Public personalities in popular culture, including art, fashion, music,
film, television, etc.

Once all these actors are identified, you should research them to understand their positions on your particular social justice concern and place
them on the matrix.
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There are several possible sources of information on relevant actors. The
first, and most reliable, is a one-on-one interview. However, bear in mind
that the quality of the interview is affected by who conducts it; the interviewers must be knowledgeable and trustworthy for the information to
be reliable. When this is not possible, allies who have had personal interactions with your target group or individuals are good sources of information. If neither of these options is available, the internet and other media
sources can be helpful. Remember that this exercise is ongoing, so new
information must be incorporated continuously.

Figure 7: Identifying Allies, Opposition, and Middle Ground

Influence

Agreement

Agreement

Influence
Opposition

Middle ground

Allies

After asking these questions about all the relevant actors, use the information you gather to place them on the matrix in order to identify potential allies, middle ground, and opposition. While you are likely already
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familiar with your allies and opposition, you should focus on finding relevant actors in the middle ground, because, as allies and opposition are
unlikely to change, your energy and resources should be invested in working with those in the middle ground, not wasted trying to persuade those
whose views will never change. Begin with those who are easy to locate
—generally those on the extreme edges—and place other actors in relation to those already plotted on the matrix.
Among your allies, you should determine whether there are legal advocates, funders, groups, organizations, or individuals who could constitute
your support network in order to determine if conditions 3.3 (“Condition
Three: Legal Advocates with Capacity to Litigate”) and 3.4 (“Condition Four:
The Support Network”) are present or need to be strengthened. You have
a long list of needs, and it is unlikely that a single organization will be able
to fulfill all of them. These needs include strategic capacity, political leadership, research capacity, production of materials, lobbying skills, public relations and communications capacities, and the ability to mobilize affected
and interested groups as well as their influencers. You also need funds to
cover attorney fees, consultant fees, costs of coordination, consultation
meetings, and other expenses linked to the overall strategy.

Example: In challenging Colombia’s restrictions on abortion under Act 1719,
mapping actors was crucial. First of all, four organizations got together and
formed a coalition to litigate the case and share responsibilities: Casa de la
Mujer, DeJusticia, Corporación Humanas and Women’s Link. We were aware
of the risk that allies could interpret this case as an attack on their work to
pass an important act. We also realized that medical practitioners might object
to the whole range of services being mandatory. Some of them argued that
complying with the guidelines to report sexual violence and preserve the evidence for the justice system entailed an excess of paperwork that was useless
because perpetrators were never convicted. We knew that the communications strategy should not be perceived as an attack on medical providers, because the judges of the Constitutional Court respected their opinions, and
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medical professionals as a constituency would be key for implementation. We
identified many victims who had become leaders in advocating for their own
rights, and we involved them by asking them to write amici curiae and to be
spokespeople. In this way, we garnered support for the case and empowered
victims by connecting them with legal and advocacy organizations, thus bolstering the social movement.

MAPPING PUBLIC OPINION
Mapping public opinion is a qualitative and quantitative methodology that
allows you to understand whether and how people communicate about
your problem and suggested solution in a particular context. This is important given that one of the objectives of strategic litigation is to use judicial
proceedings as a platform to shape public opinion regardless of the legal
outcome of litigation. Even if you decide litigation is not a good option to
advance your social change agenda, mapping public opinion will be very
helpful to your advocacy planning.

Box 10: Guiding Questions for Mapping Public Opinion

•

Who or what are the sources for journalists on all sides of the issue?

•

Who are the actors the media reports on?

•

How is the issue talked about?

•

How is the issue referred to by sources cited in the media, public opinion
leaders, reporters, and media editors?

•

What are the most common frames?

•

Which frames resonate most with different audiences?

•

Is the problem frequently debated in the media or by public figures?

•

What are the perspectives of the media outlets themselves?
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•

What is the dominant public opinion about human rights?

•

Do different audiences know about their country’s human rights
framework and the legal mechanisms individuals can use to protect their
rights? Are some audiences more concerned with these issues than others?

The term “public opinion” suggests there is only one dominant public or
main audience, but in many country contexts, different media capture
the interest of different publics. For example, the political elite may follow
certain newspapers, radio or TV stations, blogs and online sources, while
young people follow others. You should assess which sections of the public
care about your issues and which sections may influence national discourse and hence the climate in which your litigation and social mobilization takes place.
This mapping will let you know if your issue is part of the public agenda
and provide insight into the most common framings that are used to talk
about the problem you want to address. You will be able to identify the
messages that are used to advocate for and against your proposed solution and assess how much these framings resonate with relevant constituencies. Agenda setting and framing will be key components of your
communications strategy that will greatly affect both the level of social
mobilization you will be able to trigger and the way decision-makers—including judges—will perceive the relevance and legitimacy of your efforts.

Box 11: Framing and Agenda Setting

•

Framing suggests that how “reality” is presented to an audience influences
how the audience processes that information and reacts to it. How a story
or issue is framed conditions how the audience interprets the information
it receives and creates meaning from it. Framing can be central to winning
allies and triggering social mobilization when advocates actively engage in
the process of producing meaning or creating collective action frames that
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identify a problem, propose a solution, and create a narrative that resonates
28
with the values of the target audience.
•

Agenda setting is the ability to influence how often a topic is presented as part of
the public agenda. Agenda setting implies that the press and the media do not
reflect “reality” but rather filter and shape it. The more the public sees an issue
discussed by the press and the media, the more important they will think it is.29

Undertaking the exercise of mapping public opinion will also allow you to
cross-check and improve the results of other mappings by offering information on actors, initiatives, and reactions that have received public attention. For example, while mapping public opinion, you may identify
other actors and stakeholders in addition to those identified in your original mapping of actors. Sometimes there is a disconnect between allies’
perspective on who the actors are and the actual people or groups that
receive media coverage and shape public opinion. This exercise allows
you to test your assumptions and often will serve as a reality check.
Mapping public opinion begins with monitoring media sources, which requires defining search criteria and identifying sources of information, including the key websites, blogs, major newspapers, magazines, radio, and
television stations. One way to monitor the media is subscribing to reports
by media monitoring companies. However, if you do not have sufficient resources, you can use Google Alerts, if available in your country, to receive
notifications of online mentions of an issue, or refer to popular blogs and
institutional websites.
The raw information yielded by media monitoring needs to be analyzed
quantitatively; for example, to find out the number of times that the issue
is mentioned or a source is quoted. It must also be analyzed qualitatively
to gain insights into how the issue is framed; that is, what perspectives
different media carry on the issue. Where the issue is covered will also
give you insights about how seriously a particular outlet takes the issue;
for example, whether it appears on the front page or the editorial of a

73

major national newspaper or is mentioned only briefly in the inside pages
of a local paper.

Example: We monitored the news regarding the Bill. Due to the high rate of
sexual violence in the country, the issue was already on the public agenda.
Through media mapping, we discovered that the main focus and framing
that news agencies and non-governmental organizations chose when discussing sexual violence was access to justice. Therefore, we saw this case as
an opportunity to discuss the issue publicly in the context of health services,
a framing underexplored even by many allies. This also created the need for
documentation of obstacles to access to health services in order to build a
strong case before the Court and allies and to build the communications strategy. At the same time, it created an opportunity to meaningfully involve victims in the legal process through documentation, empowering them to claim
rights for themselves.

MAPPING THE CULTURAL CONTEXT
Mapping the cultural and historical context of the issue will allow you
to understand how the current problem is experienced in everyday life
and how it is linked to the values and narratives of the affected families,
neighborhoods, and communities. It will also provide insight into whether
laws or regulations influence existing practices at all, and what aspect of
the cultural context any intervention should take into account in order
to be most effective.

Box 12: Guiding Questions for Mapping Cultural Context

•

What are some of the most cherished values and beliefs among affected
families, neighborhoods, and communities?

•

How do members of affected families, neighborhoods, and communities
perceive the problem? Is it ignored? Is it discussed?
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•

If it is not discussed, why not? Is it a taboo subject? Do individuals feel
that nothing can be done to solve the problem?

•

If it is discussed, how? Does it raise polarized or even violent reactions?
Does it create a sense of community in trying to find a solution?

•

Have legal or political interventions been effective in the past?

•

What actions have been taken by the government or civil society on this
issue in the past? Have they served to reinforce or address the problem?

The point of this mapping is to understand the historical and cultural
nature of individuals in order to better grasp their identity and affiliations
and what past processes may have influenced their ways of understanding
the issue or problem. This information will be fundamental to designing
strategies that are customized for the particular context and will help you
avoid assuming that solutions that worked in other contexts can simply
be transferred successfully. The effectiveness of the framing of the problem, proposed solution, and call for action depends on it being empirically
credible to the interested parties, or perceived as real according to their
conception of the world and their daily experiences, as well as culturally
resonant within their communities.

Example: Colombian society consistently denounces the failures of the health
system on social media. However, we have found that, when it comes to sexual violence, most people, even victims, non-governmental organizations
working with them, and health workers, tend to overlook health needs arising
from crimes of sexual violence, choosing instead to focus all their advocacy
efforts on access to justice. Although many survivors have never consulted a
doctor or a psychologist, they stress the importance of making access to health
a priority. This points to the role of healthcare in making criminal procedures,
which often re-victimize the survivor, more bearable. Years of exclusively focusing on ending pervasive impunity for sexual violence have left healthcare
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in second place. Although a legal intervention is not by itself enough to significantly improve access to health services for victims of sexual violence, reinstating the mandatory provision of healthcare services provides an important
advocacy tool for activists and survivors.

MAPPING THE POLITICAL, SOCIAL, AND CULTURAL CALENDAR
Conducting research about social, political, and cultural events that will
be meaningful parts of the public’s calendar will easily allow you to identify
potential opportunities and risks and strengthen your prospective analysis.
While it is impossible to anticipate all events that will have a substantial
impact on your advocacy efforts, there are some set events that are part
of the life of society and are planned well in advance.

Example: In Colombia, we decided to file the case on International Day for
Women’s Health to attract maximum public attention. During the preparation
stages, we used the first commemoration of the National Day for the Dignity
of Victims of Sexual Violence to conduct documentation workshops with survivors, in which they wrote letters to the judges demanding that reproductive
services be reinstated as mandatory.

Box 13: Guiding Questions for Mapping Political, Social, and Cultural Events

•

What kinds of events receive media coverage?

•

What days are marked by the United Nations to commemorate your human
rights and social justice issues (for example, February 20 is the World Day
for Social Justice and March 8 is International Women’s Day)?

•

What national holidays are coming up (Independence Day, Carnivals,
Valentine’s Day, Youth Day, etc.)?
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•

What cultural or religious celebrations will take place (Christmas, Passover,
summer break, Ramadan, etc.)?

•

Are any elections coming up (presidential, legislative, constitutional assembly,
referendum, etc.)?

•

What is the schedule of major sporting events (Olympics, Soccer World
Cup, etc.)?

•

What events are your social justice allies planning?

We suggest creating a timeline of the agenda that follows the timeline
you anticipate for your advocacy plan, including litigation, and marking
local, national, and international events that either are clearly connected
with your issue or very significant for the particular context. You can
continually add to the timeline as you gather more information.

Figure 8: Mapping the Social, Political, and Cultural Calendar (Timeline)

Feb
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World Social World Cup Launch of Presidential International Universal
Independende
Forum
Populations
Elections
Cinema
Periodic Review Day
Report
Festival
at the United
Nations

4.3. USING THIS ASSESSMENT TO DETERMINE IF LITIGATION
IS A STRATEGIC OPTION
This chapter has outlined many categories and questions for assessing
whether the legal, judicial, social, political, and cultural contexts are favorable for strategic litigation. They serve an essential function in informing
strategic decisions. Since it can take several months, or even longer, to
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gather the necessary information, you should set a realistic time frame
for your first round of mapping and then build it in as an ongoing exercise.
Consider your procedural timeline—for example, whether the case you
want to litigate might expire—and the resources you have—time, expertise, and money—to determine how much mapping you can afford at this
first stage of your project. When many people map together, they may be
able to access much of this information quickly. What is clear is that it is
indispensable to assess the terrain before you shape your strategies.
There is no set number of criteria that must be met in order to litigate as
long as litigators and strategic process leaders have sufficient understanding of the relevant dynamics so that they are able to weigh the risks and
opportunities of litigation. This is not a mathematical equation that will ensure a “correct” or positive result, but rather a methodology that we hope
you find useful in organizing and systematizing your considerations before
embarking on any strategic advocacy project, whether it includes litigation
or not. Once you have completed your assessment of the legal, judicial,
political, social, and cultural contexts based on a thorough and candid
analysis of all information collected, you will have to consider whether,
on balance, strategic litigation has a good chance of achieving your objective sustainably, according to the four conditions described in Chapter 3
(“The Four Conditions Test”).
You may decide that some of the conditions require preparatory work before you can consider litigation. (See Chapter 5, which offers ideas and
advice on how to strengthen each condition. If you decide litigation is indeed a viable strategy to pursue your objectives, Chapter 6 offers guidelines on how to use the information gathered during mapping to inform
and design your strategies and tactics.)
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CHAPTER 5
When Litigation
Is Not the Best Strategy
This chapter outlines situations in which mappings might lead
you to decide on alternate forms of strategic advocacy. This
might involve symbolic tribunals, fact finding missions, and
monitoring judicial appointments or case outcomes.

82

Of course courts matter! Of course courts influence social change. And
they do so in many different ways.... I did find that courts don’t matter in
the same way at all times on all issues.... And even when the conditions
were not present, courts affect society in a powerful way by drawing
resources to litigation and away from political mobilization.
Gerald N. Rosenberg1

This workbook is about engaging the courts, civil society, and the other
branches of government to create sustainable social change through litigation. However, our objective is not to convince you that litigation is always
the best strategy to achieve your social justice objective. Courts should be
regarded as a possibility when you plan an advocacy strategy, but engaging in litigation without a proper analysis of the conditions described in
Chapter 3 (“The Four Conditions Test”) could mean squandering resources
at the wrong forum. Furthermore, even if your primary expertise is not
legal, there are good reasons to keep the courts on your radar, establish
alliances with groups dedicated to litigation, and learn how to work with
the courts.
5.1. STRENGTHENING THE FOUR CONDITIONS
If the information gathered during the first round of mapping indicates
that one or more of the four conditions are nonexistent or that some
need strengthening, there are still a number of tactics that can be used
to strengthen one or more of the conditions. Depending on your assessment and your overall goals, these tactics can be implemented as part of
other advocacy plans without being tied to litigation, as a way to prepare
for future potential interactions with the courts, or as part of the litigation
strategy itself.2 For example, you may file amicus briefs in cases that are
being litigated by other groups that are somehow relevant to your issue
or invite judges who have shown knowledge and commitment on the
issue to speak at conferences or seminars.
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Figure 9: Tactics to Strengthen the Four Conditions for Social Change Litigation

Tactics

Monitoring judicial
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Monitoring judicial
processes
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Thematic
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testimony
Judicial
colloquia
Working with judicial
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Producing manuals
for judges
Capacity-building on strategic
public interest litigation
Capacity-building on strategic
communications
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1 Rights framework

2 Knowledgeable and
committed judiciary

3 Legal
advocates

4 Support
network

MONITORING
Organizations can use different tactics to serve as “judicial watchdogs”
in order to strengthen the courts as a forum for social justice and human
rights advocacy. Many of these tactics will also improve the capacity of
legal advocates and civil society groups to understand how and when to
engage with the courts. For example, a close analysis of the procedures
governing the selection or appointment of members of the judiciary could
be an effective strategy to guarantee the presence of judges who understand their role is to uphold human rights and social justice, and conversely, to prevent judges without such understanding from doing so.3

Example: In 2012, opinion leaders and other organizations used the information produced by Women’s Link Worldwide to successfully prevent Ilva
Myriam Hoyos from reaching the Colombian Constitutional Court. Women’s
Link revealed that Ms. Hoyos led the anti-choice movement in Colombia, and
as Deputy Inspector General, she disregarded constitutional mandates in order
to further her anti-women’s rights agenda. See some of the articles published
at the time at: http://www.semana.com/opinion/articulo/la-temible-ilva-myriam-hoyos/261178-3; http://www.elespectador.com/opinion/columna-360428-ilva-myriam-hoyos-y-virtudes-judiciales.

In terms of monitoring judicial procedures, experience has shown that
judges act more respectfully toward victims when an advocate, researcher,
or someone who provides support is observing. When someone is watching, judges tend to be more careful and thus may reduce their reliance
on their own prejudices in their statements and decisions.4
Finally, knowledge of judicial decisions allows you to publicize those that pave
the way for a solution for the violation of rights and denounce those that
have a negative impact on the issue through the media, publications, events,
or other means. It is also important to monitor decisions in order to be aware
of new precedents and arguments that can be used in future litigation.5
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Involving judicial actors, legal advocates, and civil society networks will
allow you to strengthen all four conditions at the same time.
DOCUMENTING
In many cases, there is not sufficient information about a perceived problem, its causes and how it affects the lives of individuals and communities.
Without this type of information, it is impossible to consider litigating a
case to create social change. One approach to documentation is developing thematic reports, which result from the investigation of a particular
topic in a specific context for which information is often unavailable. Thematic reports produced by international, regional, or domestic civil society
organizations have been essential tools for documenting and assessing
human rights violations in order to work toward creating strategies to ensure and enforce rights. These kinds of reports can get legal and non-legal
activists working together to frame the problem as a violation of rights.
Another type of documentation is a fact-finding mission in which an investigation is carried out in order to document specific facts and human rights
violations within a particular context. This is done through the collection
and comparison of information, which is then analyzed and may be included in a report.6 Through the fact-finding data collection process,
specific human rights violations may be documented and cases may be
identified for public interest litigation. Documenting also can also be helpful in gathering evidence for cases.

Example: Women’s Link has produced a series of fact-findings on the realities
of migrant women’s rights. Some of the cases identified during these missions
have been litigated.

Civil society organizations can also submit alternative reports, commonly
called “shadow reports,” that document the compliance or non-compliance
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of a state with specific human rights obligations. These reports supply
data and statistics that provide perspective on the information submitted
by states and report on states’ implementation of human rights and fulfillment of obligations under international legal instruments. These shadow
reports are used by the human rights bodies in charge of monitoring
states’ compliance with a certain human rights treaty, to contrast the information submitted by the state, evaluate the situation, and issue concluding observations.7 When the recommendations issued by treaty bodies
in their concluding observations become the norm, they can be used to
strengthen a rights framework (see p. 53: “Condition One: The Rights
Framework”) to be used later in litigation.8
A more public and pedagogical way of documenting specific cases that
can illustrate your social justice problem is through symbolic tribunals.
This tactic may strengthen all four conditions when traditional legal systems and avenues are unavailable due to procedural or political reasons.9
Symbolic tribunals allow you to have the benefits of litigation—except for
a binding decision10—and more, while giving you the opportunity to control all the conditions and thus ensure an optimal result.
Symbolic trials have many advantages. You can develop and test a range
of legal arguments, raise public consciousness of your issue, get national
and international champions to play symbolic judges, and become experts
about your issue in the meantime. You can also encourage legal advocates
or prestigious scholars to argue paradigmatic cases and invite national
and international civil society experts and activists from different fields to
present their testimony. Symbolic trials may also invite victims who have
never obtained justice participate and vindicate their rights, perhaps even
more strongly than they would be able to in an actual trial. As with any
strategy, it is important to weigh all the factors before taking on this activity. Symbolic tribunals can also be dangerous if they work to contradict or
take away from efforts to validate existing legal systems at times when
this is counterproductive.
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BUILDING KNOWLEDGE AND SENSITIZING
Mapping may show that legal advocates, civil society groups, or judges
have varying degrees of knowledge on your problem and proposed solution, or different understandings about their own role in the struggle
for social change. It is wise to dedicate enough time and resources to
strengthen this knowledge and level of commitment, both to your issue
and to litigation as an avenue for social change.
Building knowledge of and sensitivity to your issue greatly differs when engaging civil society and the judiciary. One of the most important skills to be
strengthened among legal advocates and civil society leaders is the capacity
to use a strategic approach to litigation, understanding it as a platform to
bring together and give visibility to different advocacy initiatives that shape
public opinion and bolster mobilization, while minimizing the risks of a legal
backlash. It is crucial for legal advocates to understand that a legal victory
cannot be the ultimate objective of the movement, nor does it guarantee
successful social change, so litigation is more a means than an end in itself.
Of course, for a client, a win in court might be a life-changing event. Advocates that have worked in public interest litigation by providing legal services to individual clients must also understand that strategic litigation
presents different dynamics and thus requires a distinct set of skills.11
It is also important that leaders of civil society mobilization efforts not
begrudge litigation for fear of its co-opting media attention, funds, or capacity to mobilize. Rather, litigation can be viewed as having the capacity
to empower non-legal activists who rally around a case, participating as
plaintiffs, in public hearings, or by filing amici curiae. The litigation creates a platform, and each person and organization can claim a role in
the process. Non-legal activists should identify all opportunities offered
by the judicial proceedings to bring together other efforts and leverage
their potential both inside and outside the courtroom. For instance, public
demonstrations have been used to draw substantial public attention to a
court decision. Demonstrations may take place in public spaces, like in
front of courthouses or inside courtrooms.12
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Example: During the constitutional process that led to the recognition of the
right to terminate a pregnancy under certain circumstances in Colombia,
Women’s Link’s NGO allies held a series of monthly demonstrations in front
of the Court to show support for the case. The media covered many of them.
Find more information at: http://vimeo.com/14803953.

In sum, capacity building in strategic approaches to public interest litigation and in strategic communications for legal and non-legal advocates is
fundamental to strengthening 3.3 (“Condition Three: Legal Advocates with
Capacity to Litigate”) and 3.4 (“Condition Four: The Support Network”).

Example: Women’s Link hosted a series of mentoring programs on strategic litigation to advance reproductive rights for attorneys from Latin America and
Africa. These programs included discussions around legal, communications, and
mobilizing tactics. Many of the participants subsequently undertook strategic litigation in their own countries. For example, Ana Victoria Suárez from Peru represented more than 10,000 youths in the constitutional challenge led by
INPPARES that achieved recognition of adolescents’ right to sexual autonomy.

Organizing meetings, seminars, and trainings on your issue or on public
interest litigation can be a good way to consolidate the voices of existing
experts, empower those with interest but no experience, test arguments
and framings with different audiences, promote interaction among legal and
non-legal activists, involve representatives from different branches of government, and sensitize decision-makers about a particular violation of rights.
In terms of building the knowledge and commitment of judges, it is important to try to understand the dynamics of different judicial communities.
According to former President of the Colombian Constitutional Court Justice Manuel José Cepeda, “it is not possible for the members of the Constitutional Court to be experts on every single subject of ordinary life that
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they deal with in their decisions.”13 For this reason, understanding how
to enhance judges’ knowledge about the relevant fields for the solution
of your problem or the specific rights violation is crucial.
By using the information gathered during mapping you should be able
to determine the level of knowledge and commitment the judicial actors
you will work with have for your issue. When judges and prosecutors do
not have knowledge or visible commitment, you may simply expose them
to the basic concepts of your problem by presenting it as a violation of
rights. If you identify some level of commitment but no knowledge, you
should provide tools that offer judges the technical knowledge they can
use to navigate the legal system and find a way to provide justice for your
issue. When judges seem to understand the complexities of your issue but
show no commitment, the engagement must go deeper. You may have
to use a different approach and engage them over time in a conversation
about their role as judges vis-à-vis injustices or human rights violations
before considering litigation. It may also be necessary to reframe the
issue or problem in a manner that generates interest, and eventually
commitment. Finally, when you come across judges who are both knowledgeable and committed to your issue, see if you can recruit them as
educators for other judicial actors, cite their decisions, or promote them
in other ways.
Mapping should show in what areas the substantive knowledge of judges
needs to be strengthened. There are many ways in which judges’ knowledge and understanding of complex social issues can be improved. For
example, most groups working in the field of social justice produce publications constantly. However, it is rare that judges and clerks are included
in their distribution lists. By sending publications to them or the official judicial library, advocates can ensure they will have appropriate resources
for their research when a case relevant to the problem reaches their
courtrooms.14 You can also ask experts to prepare and file amicus briefs
or request permission to present expert testimony as part of existing
cases15 so judges can benefit from their expertise.
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Commitment

Figure 10: Strengthening the Knowledge and Commitment of Judicial Actors
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Another tactic is to include your issue in the curricula of law schools, continuing education programs, or judicial training schools. When designing
and implementing judicial colloquia, keep in mind that such events should
be interesting and inviting enough to be attractive to judges, taking into
account their role and intellectual authority. Judges generally value opportunities to discuss their judicial duties with peers and highly regarded academics or members of civil society in secure spaces and away from the
media.16 These kinds of events can be done in collaboration with bar associations and judicial associations. If you opt for producing judicial manuals, these must be rigorously drafted and edited, including citations of
binding domestic and international law, soft law, and doctrine.17
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Finally, there are more informal ways of educating and sensitizing judges.
For example, where you or your allies have opportunities to participate in
academic or social events that judges attend, you can use that opportunity
to make a comment or ask a question that triggers reflection, or share information about a particular issue, while making sure you do not overstep
the boundaries set by the judge or the country’s legal norms. Before undertaking such personal interactions, you should consider whether they
might create a conflict of interest when subsequently litigating a case.

5.2. REMEMBERING THE COURTS WHEN ADVOCATING ELSEWHERE
During an advocacy process for social change, most activists interact
with more than one branch of government. That means that in many occasions, even though you may not choose litigation as your primary strategy, eventually you may find yourself or your issue in court. For example,
a law for which you have advocated may be challenged in court for its unconstitutionality; a regulation issued by a ministry may violate the rights
of a constituency, who may seek redress in court. Courts are often the
“second round” for many political debates.18
Because bringing political disputes to the courts is common, using all
your resources to influence the legislative or executive branches may
leave you unprepared for a judicial battle. For this reason, even when
developing a non-litigation strategy in order to influence laws, policies,
or regulations, you need to be mindful of the possibility that these may
be taken to court. You need a basic understanding of judicial dynamics
and may also need additional resources including new alliances, legal
expertise, and funds at the onset of litigation.
5.3. WHEN SOMEONE ELSE TAKES THE ISSUE TO COURT
The potential of working with the courts is not a secret. It may happen
that someone who does not share your views brings the issue to court.
You should assess the situation to work out whether and how you need
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to respond. Time will be against you and you will not have shaped the
terrain in which you have to react. Nevertheless, you still need to make
strategic decisions based on as solid a mapping process as you can manage within the time available. Many of the steps described in Chapter 6
to design litigation strategies and tactics will still apply.
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CHAPTER 6
When Litigation Is
a Good Estrategy
This chapter outlines how to design an interactive litigation strategy
that includes mobilizing, communications, and legal tactics,
showing how the different mappings from Chapter 4 come together
to inform a unified strategy for social change using the courts.
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If the results of your mapping indicate that the conditions discussed in
Chapter 3 (“The Four Conditions Test”) are strong enough or can be easily
strengthened, litigation may be a good option for achieving your advocacy
objective. If so, use the information gathered during mapping to design
your interactive legal, communications, alliance, and social mobilization
strategies, while continuing to dig deeper into your mapping analysis as
you go along. The objective is to use these strategies to turn the litigation
into a platform where different advocacy efforts can come together and
rally to build conditions to push for the solution to your problem, whether
a specific legal victory is obtained or not.
A litigation strategy should have at least three components: the legal
strategy itself, the alliance and social mobilization strategy, and the communications strategy. In this chapter, start by describing each component
separately, but they should be brought together in your planning process
so that you will actually be carrying them out simultaneously. For example, although we begin with the legal strategy, in the component on alliances, we consider how to constitute the core group that will undertake
this strategy. Also, even though framing could be a subsection of the communications strategy, we understand it broadly and discuss it first because
it will be relevant to all the tactics and inform all the strategies. How you
frame a problem will affect how you approach the problem, its solutions,
and your overall strategy so it is important to dedicate thought to the
power and politics of framing.
6.1. FRAMING
Frames provide us with a reference to see things in a particular way and
attribute a certain meaning to how facts are depicted. Creating frames
proactively is part of the “politics of signification,” and therefore one of the
most important aspects of any advocacy strategy. Framing requires activists to be agents in the production of mobilizing and counter mobilizing
ideas and meanings.1 When you frame an issue, the resulting “collective
action frames” serve two objectives: (1) they offer you and your allies a
narrative, built on beliefs and values, that lends legitimacy to your actions
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and the social mobilization you want to foster, and (2) they offer individuals the reference you want them to use to process and label life occurrences within their world.2

Example: Feminists introduced the concept of “femicide” to describe the
killing of a woman or girl, by a man, on account of her gender because she
is a woman. This helps to reframe violence against women as a structural
problem of violence against women and point to its need for special treatment, as opposed to, for example, those killings being random acts of violence, treated as isolated homicides.

You start making framing decisions, sometimes without even noticing,
when you pick a way to think about a social justice problem you want
to address and propose a solution; the moment you deliberate with
your colleagues and consider ways to convene other allies; persuade
bystanders and demobilize opposition; when you discuss the meaning of
litigation with a client; when you pick the legal narrative and arguments
to be presented to the judges; and when you decide on your messages to
engage public opinion.

Example: In Colombia, in November 2015, the Constitutional Court ruled in
favor of same-sex adoption. A university professor filed a claim of unconstitutionality where the main argument was not the right of same-sex couple to
not be discriminated, but the right of homeless children to family life. This
new framing of the rights of the children to have a family was successful, because it allowed for a new and innovative way of approaching the rights of
same-sex couples to adopt children.

Collective action frames usually include three parts: diagnostic framing,
or how we understand the problem and its causes; prognostic framing, or
what solution we propose; and motivational framing, or why this is a mat-
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ter that deserves our attention and action.3 These frames are generally
not constructed at the same time or with the same degree of agreement,
but rather through a negotiated and contentious process among activists,
as discussed in Chapter 1 (Introduction), which recognizes that problems
and solutions operate in separate streams with motivated activists making links between the two. The most important part is diagnostic framing,
which refers to the identification and common understanding of the problem. The challenge is to find a diagnostic frame that is clear and persuasive to those that have been identified as being in the middle ground on
an issue (not in total agreement and not in total disagreement) and present the problem in a way that even your opposition can agree. Prognostic
framing is about the proposed solution, which in turn marks, or at least
limits, the type of strategy that should be used.
Finally, motivational framing is the rationale that invites your allies and
supporters to engage in collective action. Among allies, different factions
may disagree about the problem or the solution. However, they can still
interact and recognize the value of the other’s approach. Opposition will
certainly criticize your frame and push for a counter-frame, which in turn
will provide the rationale for their diagnostic and suggested remedies. This
is why using the information you collected during mapping to anticipate
the opposition’s counter-framing can help you refine your framing process.
For example, you can propose to liberalize abortion laws because illegal
abortion results in high levels of maternal mortality and morbidity. Some
of your allies may disagree with your diagnosis and insist that the real
problem is that women are not being allowed to make decisions about
their own bodies. Other allies may agree with your diagnosis but disagree
with your proposed solution and suggest dedicating efforts to increasing
women’s use of contraception or to making abortion safe, without making
changes to the criminal code. Those in opposition could agree that the
deaths of women due to unsafe abortion is a problem, but they might
argue for higher penalties or prosecution of abortion providers, as their
desired solution is to eliminate unsafe abortion, not to legalize abortion.
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To make sure your frames are effective and have the capacity to mobilize
civil society, you need to take into account the information gathered during the mapping process. You want your frame both to align with the
values of your target audience and be as culturally resonant as possible
within the context where you are working. People should feel that the way
you are presenting the problem and solution is consistent, credible, and
congruent with their everyday experiences. Frames should also be open
and elastic to increase their mobilization capacity. Concise frames are effective for specific audiences, but broader frames can appeal to a larger
number of social groups, which means increasing mobilization capacity.
Both interacting with grassroots organizations that serve the populations
and establishing a dialogue with the affected communities will also enrich
your ability to frame the issue.
Social media networks like Facebook and Twitter are excellent laboratories
to test different frames and identify those that resonate with most people
for free, because they show the number of likes or re-tweets each post
gets. For the abortion example, a frame that is exclusively relevant for
women who self-identify as feminists has less mobilization potential than
one that makes it relevant for all women or for communities as a whole.
Talking about the reproductive choices of women including having children, opting for adoption, using contraceptives, accessing reproductive
technologies, or having an abortion as equally legitimate choices will
appeal to a wider audience than would a frame limited to abortion.
The information gathered during the mapping of the different audiences
and public opinion should give you an idea of where you are in the debate.
If this is the first time a debate is introduced, you can set the tone and
frame the debate. If the debate is ongoing, you have to evaluate whether
you need to counter-frame a debate that has been monopolized by the
opposition, or reframe the issue. You can use the results of mapping to
identify what has worked and what has not in the past, and inform your
decisions accordingly.
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Figure 11: Examples of Framings for the Abortion Debate
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It is crucial that you have the capacity to be self-critical and recognize
when a frame is winning or losing a debate with a specific audience. If the
frame is successful, you should strengthen it to amplify its impact. If it is
not proving to be successful, you will have to consider reframing. Changing the frame is difficult because you are emotionally and financially invested in the previous frame, but doing it will allow you to open space for
new conversations and have another attempt at reaching your objective.4
Framing will be present constantly throughout the design and execution
of your strategies, and you should be consciously reflecting on it and
strengthening it at each stage of the project.
6.2. THE LEGAL STRATEGY
Your litigation strategy should be informed by a wide variety of variables
identified during your mapping and analysis. The most important question
for your legal strategy is what the most persuasive case you can build is,
given the available choices, for the specific court that will decide it. Again,
the answer to this question begins with using the information you have
gathered to determine what framing will resonate the most with the judges.
It is important to keep in mind that if you have clients, you must make
sure that your clients understand that they are participating in strategic
litigation, and a check-in should occur to make sure that the objectives
of the client and yours align. We suggest that a letter of engagement or
other form of document be prepared and used to explain the relationship
to the client.

Box 14: Basic Decisions to Design Your Legal Strategy

•

What is the most strategic case that you can build with what you, your
client (if any), and your allies have (evidence, time, resources)?

•

What are the most persuasive arguments you can use to make your case
before this particular court?
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•

What is the right time to file? Are there other cases competing for political
attention?

•

Given what you know, what conditions would enable judges to be more
comfortable making the desired decision? Public opinion? Amici by key people?
International attention? Grassroots outcry? Further education on an issue?

•

What is the worst-case scenario and what are your plans B, C, and D?

•

What can you do to use this case to encourage a democratic debate by
involving as many actors as possible from other branches of government
and civil society to be part of the dialogue during the legal process?

•

What kind of orders and reparations do you want to ask the judge for?

LEGAL ACTION
By contrasting the rules of standing—that is, the requirements to bring
a lawsuit in your jurisdiction—and the evidence required to win each available legal action with the resources you might be able to access, you can
narrow down the options for a type of case you can bring in a realistic
way. After a thorough review of the available laws and literature and indepth exchanges with experts in the field, you should have a clear understanding of what evidence exists for building your case.
Most legal actions require one person or a group of people who have
evidence that a violation of their rights has occurred and are willing to
denounce it. As noted above, the attorney who is litigating has ethical
obligations to represent the best interests of his or her clients and is required to respect their wishes regarding the case. The best interests of the
client may not always be in line with the advocacy objective you have set
in advance, so it is important to be honest and disclose your agenda to
the potential clients, so you can jointly determine whether strategic public
interest litigation would serve all the interests at stake. It is key to find a
frame that both makes the litigation meaningful to the client and inspires
allies and those you want to influence. Sometimes the needs of the client
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may be addressed more efficiently outside of the judicial system or outside of a particular public interest litigation approach. For example, the
client may be stigmatized or endangered, want to settle for monetary
compensation, or get tired of the process and decide that enough has
been achieved before the ultimate strategic objective has been reached.5
In such cases, advocates must remember that the desire of the client
trumps everything else, even when you disagree with the decision.6
This is one of the reasons why legal advocates should consider, where
possible, the option of litigating without a client (or having the client not
be the person that is directly affected by the violation of rights) and be
mindful of the difference between designing a case and finding a case.
When the institutional design is sufficiently flexible, legal advocates
can design cases in which they control most of the variables. Litigation
against a legal norm in the abstract—because it could violate rights, but
without having to prove harm has already been caused to a particular individual —is a good example, but not the only scenario. Sometimes the
way rights violations are framed allows legal advocates to easily find people who fit the desired profile of a client and are willing to be plaintiffs as
part of their commitment to supporting the cause. Also keep in mind that
the more plaintiffs you can find for one case, the more opportunity you
create for social mobilization and empowerment for those involved, and
the less opportunity your opponents have to stigmatize individual victims.7
Advocates working in countries where abstract litigation is not contemplated under procedural rules, amici are not accepted, organizations
do not have standing, etc., may wish to explore mechanisms to seek to
change procedural rules. This is particularly important in contexts where
strategic ligation is not utilized as a way to seek social change.
If your mapping has allowed you to conceptualize what an ideal case
would look like, you can undertake what is known as “fishing litigation”
—you litigate many cases in lower courts (or partner with others who do)
until you find the profile of client and case that is best suited to take to
the higher courts. This is a common practice in countries with federal sys-

104

tems where cases could potentially be litigated in many states, but only
one will reach the Supreme Court, with the potential for setting a national
standard. You can also find a case through a fact-finding mission or by
using your mapping to identify actors who are positioned to detect potential cases, such as service providers or community organizers. It is important not confuse this scenario with letting a case catch you off guard. Often
people needing legal services seek out public interest litigators. If a client
whose situation is not the ideal test case as identified in your mapping approaches your team, you should be wary of taking on the case, because
doing so may undermine the right of that individual to zealous individual
representation. On the other hand, sometimes someone’s rights are violated and the case receives media attention, alerting you to a potential
client whose case could be paradigmatic of the issue. Even though your
timeframe to follow the strategic process described in this workbook would
be much shorter, you should consider whether, on balance, intervening in
some way will help you reach your objectives and is thus worth taking on.
The regulations of the type of legal action you choose will have implications on many fronts. For example, the deadline to file the case (statute
of limitations), the expected length of the process, and its monetary costs,
other resources that will be used, including the time and energy of your
core team and allies, will differ between various forms of legal action.
Precautionary measures or preliminary injunctions are an example of expedited legal actions that not only might save time and money, but may
also place judges in a position in which they feel compelled to resolve a
problem immediately in order to prevent further irreparable damage.8 In
some systems, these measures are tied to the filing of a proper case after
the measures are granted; in others, these can be filed independently as
stand-alone cases.
PREPARING SCENARIOS
Your analysis of the findings of the mapping from Chapter 4 (“Introduction
to Mapping”) will allow you to prepare scenarios for winning, losing, or
just testing the waters to contribute to your desired solution. For example,
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if you are aiming at creating a human rights regional legal standard by litigating in a regional court, you may want to avoid spending all your human
and financial resources during national litigation while you exhaust domestic remedies. You can either push for the exhaustion of domestic remedies
to be over quickly or, if possible, argue some exception that allows you to
skip that requirement.
If you are confident that your arguments will be persuasive to the judges,
you may want the case to have the highest possible profile and involve
as many constituencies as possible to facilitate implementation. If you
are not certain of the outcome, you can either use the process to gain
momentum for the movement or postpone the communications work until
after a victory is secured. Whatever your prediction, your job is to know
that nothing guarantees a good outcome, and that winning the case is
not indispensable to the achievement of your objective. While overturning a bad precedent could take years or even decades, depending on the
court and the context, losing might not be the worst-case scenario. In
the event of a defeat, you should consider tactics to leverage the feeling
of outrage of the public, and capitalize on the allies and public opinion
gained throughout the process to find a solution through alternative democratic avenues like adopting public policy, enacting legislation, or litigating another case.
You should also aim to anticipate as many opposing arguments as possible, then develop your point in a way that preempts as many as possible,
either by responding with a stronger argument or by framing the debate
in way that makes the others weaker. Your job as the strategic legal
thinker is to consider the foreseeable argumentative scenarios and design
a plan addressing each of them. Then you select the scenario that best
serves your objective and develop a plan to create the conditions to make
it happen. For example, when challenging the unconstitutionality of the
complete ban on abortion in Colombia, we knew that arguments focusing
on the right to life of the fetus would form a major part of the opposition’s
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case. For that reason, we prioritized the framing the problem as a matter
relating to the right to life of women, citing high rates of maternal mortality that result from abortion being completely banned in the country. We
also knew that the Catholic Church was going to play a key role in opposing our case, so we decided to take the constitutional separation between
church and state for granted, therefore diminishing the Church’s influence
in the debate. Instead, we acknowledged from the beginning that theirs
was only one more legitimate voice expressing their disagreement, but
clarified that we were not asking the church to change their stand on
abortion.
When planning the strategy, it is necessary to have a contingency plan
for every eventuality you are able to imagine, including your worst-case
scenario. There may also be times when unanticipated or unforeseeable
events affect your litigation strategy. This can be effectively handled by
ensuring that your core team is aware of the possibility of the element
of surprise and that a plan is in place for such eventualities. For example,
ensure that there is an agreed secure location to meet and discuss any
unforeseen developments before reacting publicly. Your alliance and communications strategies can also help manage the different scenarios.
It is useful to draw a timeline of the process so that at each point you are
clear on the timeframe, opportunities, and costs of the steps ahead. When
drawing a timeline, keep in mind the different possible scenarios that arise
in relation to each decision within the process.

Figure 12: Example of a Standard Judicial Procedure Timeline

6 months

Prep work

1 month

Filing

3 months

Admission

1 month

Amici

(preview scenarios)

6 months

2 weeks

Public hearing Admission

Appeal

(preview scenarios)
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AMICUS CURIAE AND PUBLIC HEARINGS
Amici curiae (Latin for friends of the court) are third-party or citizen
interventions. Persons or organizations that are not a party to the judicial
process may intervene by submitting information on a particular issue
(legal or non-legal) relevant to the case that may assist the judge or
court in the consideration and resolution of the case.9
Once you have clarity about whether the court is open to receiving
amici curiae or whether there will be a public hearing, the mapping of
actors should indicate which individuals, organizations, and institutions
you should approach to invite to take part. Remember that one of the
most important objectives of this type of litigation is to use the judicial
process to strengthen the democratic debate and offer a platform to create greater visibility for your issue and leverage the impact of a variety
of advocacy efforts. The key is not to allow the legal aspects of litigation
to drain all the attention and political capital away from your broader
goals. Finally, you should anticipate who are the key players for implementation in the event of a victory and find a way to get them involved
throughout the process. This will greatly facilitate the more complex
process of implementation.
Depending on the legal system, amici curiae are regulated in different
ways. In some countries they are expressly prohibited, in others expressly
authorized, and in others unregulated. Some courts require the permission
of the judge; others require the permission of the parties involved. Amici
curiae may be used strategically to create an educational or persuasive
effect, test new arguments, or empower civil society actors and promote
a democratic and participatory debate.

Example: In Uruguay, the amicus curiae is not regulated under domestic law.
However, Mujer Ahora, a feminist organization in Uruguay, along with Women’s Link Worldwide filed an amicus curiae in 201410 at the Supreme Court in
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a case of sexual exploitation of a fifteen-year-old girl. The Supreme Court accepted the amicus curiae, creating a precedent of use of this type of intervention in the future.

Because judges are often legal generalists, they may have limited knowledge of specific issues. Amici curiae, therefore, are an effective mechanism to highlight key legal issues outside their area of expertise, in areas
of international or comparative law, or in non-legal issues relevant to the
case in question. In this way, amici curiae may enrich the debate by offering perspectives, arguments, facts, or interpretations that have not been
presented by the parties involved. When the goal sought is educational,
recognized authorities on the topic should author the interventions.

Example: On issues related to sexual and reproductive rights, the World
Health Organization, the International Federation of Gynecology and Obstetrics, and their regional peers can provide a public health perspective. Human
Rights Watch, the Center for Reproductive Rights, or the Reproductive Rights
Program of the University of Toronto can illustrate the link between sexual
and reproductive rights and human rights. When the goal is to validate the
issue in terms of precedents in countries with similar contexts—particularly
where the issue is vulnerable to accusations of having been imported from
the global north—legal experts from other southern countries can share their
jurisprudence on the issue. Women’s organizations may offer the perspective
of reproductive rights as an issue of gender equality. Other disciplines like
medicine, nutrition, psychology, psychiatry, sociology, demography, anthropology, or statistics may offer views that enrich the debate and the perspective
of the judges making the decision.

Amici curiae are also a way of putting the issue before the court within a
context or frame. For example, in the case of an abstract judicial review
case, the personal stories of people who are affected by the legal norm at
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issue can lend a human dimension to the problem. Amici curiae presented
by persons or institutions that judges are likely to give significant weight
to, such as the educated opinion of other judges, prestigious academic institutions, professional associations, etc., may have a highly persuasive effect. Amici may show that the issue in question has a much broader reach
than the particular interests of the parties involved and prove the salience
of the problem being debated. In cases before international or regional
courts, amici may also help judges see an international or regional consensus on an issue or the opportunity to set important precedent.
A safe way to test innovative arguments is by presenting them to the
court in the form of an amicus. It is safe because judges are not obliged
to take those arguments into account and can dismiss them if they turn
out to be unpersuasive without affecting the case overall. This is a way
of offering judges alternative legal framings to the case.

Example: In October 2017, in a case about abortion in Kenya, Women’s Link
filed an amicus presenting the interpretation of the right to life from conception set by the Inter-American Court for Human Rights. Kenya is not part of
the Inter-American System for Human Rights, but its Constitution includes similar language protecting the right to life from conception. If the Kenyan court
does not consider the interpretation of the Inter-American Court relevant, no
harm is done. But knowing there is an interpretation of a similar provision in
another context where human rights are also guiding principles could inspire
judges to follow the same path and use that precedent to set their own interpretation and decide the local case.

Finally, encouraging individuals and organizations to file amici curiae in
a judicial process may lead to truly democratic and participatory debates.
Non-legal advocates will feel that their take on the problem is being considered at a court of justice, which will allow them to take ownership of
the process, thus promoting even greater mobilization.
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Example: In 2015, in Colombia, in a case that challenged the optional provision of health services to victims of rape, many survivors were invited to file

amici explaining their experiences with the health system to the court. The
court not only admitted these amici, but took the survivors’ experiences into
account and quoted their interventions as part of the rationale for its decision
to make the provision of these services mandatory. Survivors were empowered
and gained a sense of agency in the vindication of their own rights.11

The same objectives can be achieved through participation in a public
hearing, or in some cases, through the use of expert testimony as part
of the evidence of the case. If the judicial process does not allow for the
participation of third or interested parties in the discussion, you can design mechanisms to bolster public debate and social mobilization outside
the courtroom. Ultimately, the objective is to use the tools offered by the
judicial process and traditional advocacy forums as opportunities to create
the conditions that make judges comfortable making a decision that upholds human rights and social justice, even if such a holding is unpopular
or controversial.
REMEDIES
In deciding what remedy to seek, you must be creative and mindful of
the options available. Most fundamentally, remedies must be in line with
the objectives of your client and project. For example, if you want to challenge the illegality of abortion or denounce barriers to access to the service, holding doctors individually responsible is not enough and may endanger the possibility of creating an alliance with the medical community. You
need to pick a legal action and remedy that allows you to ensure individual
redress, prevent further violations, and address the structural problem. You
should examine whether the possibility exists of seeking structural remedies. Once again, you need to carefully consider how you frame the request so it becomes part of your overall advocacy strategy.
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Example: In a landmark 2008 decision, the Constitutional Court of Colombia
issued Auto 09212 on women and displacement. In that ruling, the Court
noted that displaced women are in a state of higher vulnerability and at particular risk of sexual violence. The remedies and recommendations to tackle
this issue were groundbreaking and innovative. The Court called on the Attorney General’s Office to investigate 183 cases related to sex crimes. It issued
individual protection orders for 600 displaced women. The Court also ordered
the Government to develop specific protection programs to address the multiple risks and gender issues related to the armed conflict and displacement,
with sensitivity to differences of ethnicity, age, and disability within the affected group.

If allowed by your country’s judicial rules on the separation of powers
between different branches of government, you can ask judges to issue
guidelines for parliament or members of the government so they can
enact, change, or adapt laws or policies in accordance with human rights
and constitutional principles, or to do it themselves. In the first scenario,
it is important for the court to include a timeframe and a follow-up procedure to monitor compliance. You can also ask the court to order symbolic
actions like a public apology or naming a street after a person or a community, which can be a powerful way of sending a message to society and
vindicating the rights of affected groups. Finally, judges can order awareness or educational trainings for public officials to address structural discriminatory practices entrenched in the system.13
6.3. THE ALLIANCE AND SOCIAL MOBILIZATION STRATEGY
The purpose of your alliance and social mobilization strategy is to identify
the people and groups with whom you are going to work, mobilize your
existing allies and increase their level of commitment, anticipate, and
when possible, neutralize your opposition and win the support of those
1in the middle ground. It is important to think about this strategy as it
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relates to the judicial process itself, and beyond the legal process, use
it as a platform where different advocacy efforts can complement and
support each other.

Box 15: Basic Decisions to Design the Alliance and Mobilization Strategy

•

Who will you work with?

•

Who will be part of the core group?

•

Who will be part of the coalition?

•

How do you coordinate and move forward without consensus?

•

Which allies are going to do what and when?

•

Who else do you need as allies and how can you or your allies reach
out to them?

•

How can you reach key players or their influencers?

•

How do you raise the profile of key allies?

•

How do you involve affected communities/constituencies to empower
them throughout the process?

•

Which government body has duties related to the issue? How can you
involve them?

•

How will your allies need to change if you take your case to a regional
or international tribunal?

•

Which constituencies will be involved in implementation, in the event
of a legal victory? How can you involve them? What is the most strategic
time to do it?

•

What are the most successful existing advocacy efforts around your issue?
How can you leverage each other’s potential?
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CORE GROUP AND COALITION
The very first step is to decide with whom you are going to work, recognizing that this decision may change as your strategy evolves. To get
started, use the results of the mapping of actors to identify allies who are
committed to the issue, have a similar understanding of the problem, and
agree with your proposed solution. You should create a core group where
a small group of people with different skills and a shared theory of change
come together as often as necessary to make strategic and tactical decisions in a timely fashion. It is important that there is a high level of trust
among the members so the core group can discuss confidential and contentious issues and feel comfortable working with one another.
You should also identify other individuals, groups, and organizations that
have contributions to make and invite them to form a broader coalition
that can meet on a regular basis to share information and identify opportunities to collaborate. This coalition should not require members to approve every tactic, but simply aim for a basic agreement about the overall
goals. As discussed in Chapter 1 (“Introduction”), in every process of social change, there are multiple approaches and varying views about what
solutions are most desirable or viable at a particular moment in time;
yours is just one among many. It is important to build a culture among
coalition members that welcomes discussion and openness and does not
push too strongly to create consensus. Such an environment recognizes
diverse positions and expertise. At the same time, you should try to find
a way for as wide a range of people as possible to feel they have a role
to play. When inviting people to come on board, there is a balance to be
struck between respecting their positions, making the best use of their
expertise, and enabling them to find their way to embrace and contribute
to your strategy.
LEVERAGING YOUR CLOSEST ALLIES
It is not necessary to spend time persuading this group; they already
agree with you. This may sound obvious, but there are many examples
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of organizations using their limited resources “preaching to the choir.”
The objective with your allies is to increase their capacity to influence
the debate and their commitment to take action in a way that serves your
objective. To increase your allies’ influence, you can, for example, provide
communications training or facilitate their exposure to the media and
academic forums.

Figure 13: Tactics for Low-Profile Allies

Influence

Agreement

Agreement

Influence

From your mapping of actors as described in Chapter 4, you will know
what your allies are doing and what roles they play in relation to your
issue. This facilitates an ongoing conversation about how to develop
mutually supportive tactics. You should ask your allies to engage in
activities that they can actually do without too much difficulty and that
are in line with their lifestyle or work style.14 Your challenge is to transform allies’ agreement into action to support the overall goal, respecting
each ally’s stand and expertise, whether inside or outside of the judicial
process.
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Allies can play a variety of roles:
•

Support the alliance strategy by:

4
4
4
4
4
•

Participating in the core strategy group.
Participating in the broader coalition.
Helping with parts of the mapping process.
Raising money.
Creating entry-points for the core strategy group
to meet influencers or decision-makers.

Support the social mobilization strategy by:

4 Building support within specific constituencies.
4 Promoting debate among diverse constituencies,
such as through academic conferences or film forums.
4 Organizing public demonstrations and campaigns.
4 Engaging the public directly, such as through street theatre.
•

Support the legal strategy by:

4 Helping to identify potential parties to a case or becoming
parties themselves.
Filing amici.
Being expert witnesses in the case.
Participating in public hearings.
Monitoring and advocating for the appointment of judges who
are educated on the issue and committed to human rights.
4 Engaging in educating judges by organizing specialized
conferences for them, or advocating for the inclusion of
the issue in judicial curricula.
4 Engaging the legislative and executive branches.

4
4
4
4

•

Support the media strategy by:

4
4
4
4
4
4
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Being an expert voice.
Sensitizing editors and journalists.
Writing public opinion pieces.
Appearing in radio and TV talk shows.
Writing blogs.
Using social media.

TARGETING THE MIDDLE GROUND
Your aim is to build up support over time, moving the “on-the-fence” audience along the agreement continuum of your map, as shown in Figure 14,
below. This middle ground is the area where you can have the most impact and make the most efficient use of resources by persuading people
of the relevance of the problem and the validity of your proposed solution.
Your energy should go into finding a way to engage the middle ground
so that audience feels more comfortable agreeing than disagreeing. This
may mean aiming to shift perspectives slightly toward agreement rather
than to the fringes of the spectrum. You can achieve this by finding a
frame that makes the problem clear, reasonable, and relevant to everyone
in that audience. Increasing the number of people and organizations who
identify with your definition of the problem is a key marker of progress
in any social change initiative.

Figure 14: Tactics for the Middle Ground

Influence

Agreement

Agreement

Influence
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For example, in the abortion debate, you cannot expect people who
have misgivings about supporting your framing of the issue to support
abortion on demand overnight. You work to find common ground, foster
mutual respect, and make them comfortable expressing their views in
order to facilitate dialogue. For instance, you may seek to validate their
beliefs while asking them to not to impose their views on society. Then
you can design part of your communications strategy for this audience
to facilitate their understanding of the problem and allow them to form
their own opinion. With time and respect for their values, you can also
build their support and commitment along the agreement continuum.
In the future, when they talk to someone on the fence, they will articulate
the message that resonated with them and opened their mind. If you
close the door and dismiss those that do not agree with all aspects of
your view, it will be impossible to mobilize them. But if you find the way
to start a genuine conversation, you may be creating an excellent advocate for your cause who will know exactly what to say to mobilize those
in the middle ground.
ANTICIPATING OPPOSITION
To be very clear, you are not going to change the position of those who
are in total opposition to your perspective on the issue. It is unwise to
waste time and resources trying to do so. However, you need to take
into account what your opposition is doing as you develop your legal and
communications strategy. Always bear in mind whether your opposition
is comfortable intervening in legal processes and plan accordingly. Anticipating their messages is also key to informing your initial framing, as is
constantly monitoring their messages in order to detect when counterframing is necessary. You could identify strategies to reduce their influence on decision-makers or public debate by demonstrating poor quality
of evidence or internal inconsistencies in their arguments and behavior
and by providing evidence that raises questions about their assumptions
or their proposed solutions.
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Figure 15: Tactics for High-Profile Opposition

Agreement

Agreement

Be aware that focusing energy on extreme opposition often only increases
their visibility and saps resources that you could otherwise employ more
efficiently. You have to learn when to engage and when not to, when it is
necessary to respond, and how to ignore provocation. Your communications strategy will ensure that you anticipate such dynamics and are prepared to respond in ways that support your overall strategy.

Figure 16: Tactics for Low-Profile Opposition

Agreement

Agreement
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Those in opposition who have little influence should seldom be your focus;
however, they may be targeted by those with power in the opposition.
Sometimes the strategy becomes highly personalized. For example, when
you are representing a client in a court case, the opposition may mobilize
the client’s relatives and the community against him or her. This can be
traumatic and even dangerous for the person involved. This means you
have to keep this group on your radar. You may have to help individuals
and their family members cope with backlash against them.
6.4. COMMUNICATIONS STRATEGY
Communications is central to any strategic advocacy plan.15 A communications strategy is not only a media strategy that can be designed once the
legal or any other tactic has been decided and is about to be put into motion; it is about choosing the most effective way to communicate to your
relevant audiences and targets for mobilization in order to reach your objectives and goals.16 You should take control of your communications work
from the very beginning of the project, carry it out consciously throughout
to leverage all its potential, and refine your own understanding of what
you want to accomplish at each step of the process. As shown in Figure
17, the logic of strategic communications forces you to think strategically,
that is to identify the audiences you need in order to effect the desired
change, and consider what they need to hear and how they need to hear
it in order to act in a way that helps you move the strategy forward and
reach your objective.

Box 16: Basic Decisions for Your Communications Strategy

•

What is the “framing” of the case? What are you talking about?
What is this case about? What is the meaning of this process?
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•

Make agenda-setting decisions: yes/no/when.

•

Who are your audiences?

•

What are the key messages for each audience?

•

What are the tactics for each audience?

•

Who will be spokespeople and experts?

•

Training for spokespeople and experts.

•

Sensitizing media editors and opinion leaders.

•

Preparing a press kit with background information in a format that is useful
for journalists.

•

Preparing social media campaigns (#hashtags, memes, tweets, etc.).

•

Who will issue press releases and react to relevant news in a timely fashion?

•

What are the moments the judicial process offers to use as an opportunity
to shape public opinion?

Figure 17: What Makes Traditional Communications Strategic

LOGIC OF TRADITIONAL COMMUNICATIONS
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As we have stated throughout this workbook, litigation provides an opportunity to shape public opinion by placing an issue on the public’s radar,
changing the way people think and talk about the problem, and incorporating new arguments and actors into the debate. Assuming you do win
the case, the public’s knowledge of their newly-won rights will foster implementation. However, regardless of the outcome of the case, you must
always strive to win in the court of public opinion.17
While we will present a brief discussion of the main aspects of a communications strategy below, we encourage core teams to involve professional
communications staff and experts to support this part of the strategy.
AUDIENCES
The individuals and groups that your strategy targets are your audiences.
It is helpful to divide your audiences between decision-makers, those that
can influence decision-makers (influencers), and more general segments
of the public.18 Since we are discussing an advocacy strategy around litigation, your decision-makers will be judges. Depending on the specific
case, influencers may include renowned judges and jurists, academics,
public opinion leaders, members of the other branches of government,
community leaders, legal or political advisors, thought leaders, highlyregarded experts in different fields, certain advocacy organizations, etc.
“The public” should be understood as the specific segment of the public
you are trying to mobilize. Remember that the media is not an audience
but a channel. Audiences can also be national, regional, or international,
if necessary to reach your objective or ultimate goal. Each identified
audience requires its own strategy.
The mapping of actors and judges, as described in Chapter 4, will have
provided you with a sense of what approaches to framing and messaging
will resonate best with each audience. Knowing and respecting your audience is key to designing an effective communications strategy. One of
the most important lessons on strategic communications as a key component to an advocacy strategy is to understand that is not about what
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you want to say, but what your audiences need to hear in order to act in
a way that serves your objective. For this reason, you should design your
communications strategy in a way that links the values of your audience
to the needs of your objective, while remaining authentic and true to
your principles.
MESSAGES
You have to choose the most persuasive frame to use with your audiences, and then develop your key messages. Developing a message must
begin with identifying whether your target audience needs to understand
the problem, commit to its solution, or step up their actions in support of
that solution. In other words, you must determine whether you need to
share knowledge, build will, or reinforce action.19 To share knowledge,
you can provide information about the problem without overwhelming the
audience, and help them develop a personal connection to it. To build will,
you can show your audience the benefits of taking action and the possibility of creating a positive change, while respecting their comfort zone. To
reinforce action, you can acknowledge and reward each step taken by
your audience and give them credit for every victory, showing that they
did the right thing and their contribution is significant to the process of
social change.20
Messages are not set sentences or sound bites, but ideas that can be used
to answer any question and be expressed in different ways. They should
include both the rational (evidence, facts, actions, statistics) and the emotional (feelings, values, stories, aesthetics) dimensions of the problem.
You should tailor the main message according to the insights provided by
the mapping in relation to the concerns of different actors. Some will want
to hear about the human impact, such as through personal stories; others
will want data on the scope of the problem or the costs of addressing it;
still others will want to understand the legal basis of the argument.
Messages to judges will be quite different from the messages to allies or
the public. Judges must understand the problem as a violation of rights
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and a legal problem they can fix using the legal tools available. Allies need
to hear why it is important that they take action, and how they can do it.
The public needs a message that articulates a problem and moves them to
demand a solution. Remember that you want to create conditions to solve
the problem, whether you win in court or not.
You and your allies must understand that every time you have an opportunity to communicate, whether through media or at a conference or with a
policy-maker, it is an opportunity to share your message. You should always begin your response to any question with your basic message, and if
you are given more time you can elaborate according to the audience. You
should never waste that precious time giving voice to the perspectives of
the opposition.
SPOKESPERSON AND EXPERT VOICES
The messenger is just as important as the message to be delivered, and
should also be decided according to what the audience values. Your
spokesperson is the official face and voice of the project for each audience. The audience must perceive him or her as credible, knowledgeable,
or recognized as having status in the community. Spokespeople must be
able to establish an emotional connection to the audience and become a
touchstone in society. The person must be trained, readily available, well
prepared in managing the key messages, and able to communicate with
diverse kinds of individuals and the media. This person is the direct contact journalists have with the original source of information about your
efforts.
Expert voices are those allies you have identified in your mapping of actors who are willing and able to communicate key information or stories in
support of your message. They must also be trained and available to talk
to the media or at events if possible.
The communications strategy should aim to turn your spokesperson and
expert voices into the go-to sources journalists approach for information
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or commentary on your issue, thus increasing their ability to influence
the debate. This requires training and relationships-building based on an
understanding of journalists’ professional context. This means that as a
source, you must produce information in a format that journalists can
easily understand, and do so in a timely and rigorous manner.

Box 17: Tips on Effective Messaging When Interviewed

•

Define the objective of the interview, pick the most relevant key messages
for that audience, and manage them.

•

Every question is an opportunity to deliver your message. Do not create
openings for your opposition.

•

You have the information, so you control it. Stay and look calm. You should
not pick a fight or be aggressive, even if provoked.

•

You must believe in what you are saying!

•

You must be well prepared, especially to answer the most difficult questions.

•

Your language and tone should be accessible to the layperson, rather than
experts in your field.

•

You must be aware of and control your appearance and body language so
that you appear professional, confident, and comfortable and your look does
not undermine or distract your message (i.e., noisy earrings).

•

Transform negative takes on the issue into positive messages.

•

Practice in front of a camera to deliver your message in less than thirty
seconds, and watch the video to see how you did!

•

There is no such thing as an “off-the-record” conversation.

TACTICS AND CHANNELS
Tactics refer to how you will deliver your message to the target audience.
You can deliver your messages through many different channels, either
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directly or indirectly. Direct communication involves meeting with influencers or talking to allies in project meetings or to larger audiences at
conferences. Indirect communication involves using channels such as the
media, websites, newsletters, social networks, posters, or flyers. Direct
communication is preferable whenever possible. Every tactic should be in
line with the objective and be chosen according to the audience. For example, you should not use Twitter to communicate with judges, and you
should not issue official press releases when you are trying to engage
young people. The main tactics for delivering the message to judges are
legal briefs and other communications inside the courtroom. However,
keep in mind judges are members of society and will also receive messages delivered as part of the public debate.
Traditional media is likely going to be one of your main tactics, so it is important to understand its logic and dynamics. Media outlets are companies
in the business of information. The editorial policies and coverage of most
media companies are driven by the need for profit. In addition, some have
strong editorial perspectives. If your issue becomes topical, the media will
always want to cover it and find sources. Therefore, you need to find ways
to become a source and get coverage in a broad range of different media
outlets; otherwise, someone else will be given the opportunity to shape
what should be your debate. Journalists are professionals who work under
pressure and with time and space constraints. They need to get information from the experts (like you!) in a way that is easy to process. A copy
of the full brief and of all the amici filed in court is not the way to give journalists all the relevant information. You and your core team must plan time
to process this information and offer key points in one-pagers or bullet
points journalists can easily manage. Time is of the essence, so if a journalist needs an interview, you must respond as quickly as possible. Along
the same lines, if you and your allies want to react to an event, you must
have a system in place to agree, draft, and issue a press release as soon as
possible before it becomes old news and your opinion is no longer relevant.
You can provide the media information by issuing press releases; contacting columnists; arranging for interviews; holding press conferences; send-
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ing letters to the editor; placing phone calls to journalists; publishing
press kits, photographs, and graphics; disseminating investigative pieces;
and even through gossip. A good communications strategist knows what
tactic to use when.
There may be times when your strategy is “media silence.” For example,
if you are not sure your case is going to be admitted by the court, you
may want to delay media attention; if the issue is strongly rejected by
the public but you have a good chance of winning, you may not want the
media to mobilize negative public sentiment. Your communications strategy should nevertheless be prepared to address issues should they get
into the media. This is called agenda-setting. Remember that not all
media attention is good. It is not about seeing your name in the press
or getting as much coverage as possible. It is about getting the type
of coverage you need in line with your strategy at specific moments
in time.
Your communications strategy should also take advantage of social
media to expand your base of allies and stay connected with them through
e-lists, social networking websites, blogging, tweeting, text messaging,
and other online or app-based messaging. You can also use social media
to test frames and messages. For example, you can talk about the issue
in different ways and see which ones elicit good reactions. Social media
is also useful for distributing and receiving relevant information.
ARE YOU SHAPING THE DEBATE?
A communications strategy is not static. By repeating the mapping over
time, you can see whether the debate is shifting and whether your communications strategy is contributing to that shift. Are groups you are
working with being heard in the debate? Are journalists you have been
briefing presenting your perspectives? Word clouds repeated over time
can be an illustrative way to monitor the outcomes of your communications strategy.21 If you are not making progress, you may need to rethink
your communications strategy.
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For example, Women’s Link monitored the language used in abortion related press articles in Uganda during 2010 and 2011 to evaluate the impact of the communications training we offered local activists. There are
remarkable changes in the word cloud created in 2010 compared to 2011,
as shown in Figure 18.
Figure 18: Comparing Word Clouds
2010

2011

Words like “contraception,” “care,” “access,” “education,” and “safe” have
become more relevant, replacing others like “children,” “life,” “blood,” and
“family.” This shift suggests a context in which abortion is perceived less
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as a sin or a crime, and more as a public health and human rights issue,
and indeed, our deeper review of the content affirmed this to be the case.
6.5. COMMITTING TO STRATEGIES AND TACTICS
Experts in advocacy strategies list litigation as only one tactic among many.
However, when you have reached the point of identifying litigation as your
strategy, it should provide a platform that brings together other advocacy
tactics. This can enable you to achieve a range of interim outcomes among
different audiences through that litigation, either directly or indirectly.22

Figure 19: Advocacy Tactics According to Audience and Their Interim Outcomes23
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You can use Figure 19 to spark your creativity and find a role for each of
your allies as you bring together your legal, mobilization, and communications strategies and work out what specific tactics to pursue in each.
Once you have considered your options and made informed bets on what
the most persuasive tactics will be for your different audiences, both inside and outside the courtroom, it is time to pull your strategies together.
Use the judicial process timeline as a starting point and start creating
timelines for the communications, alliance, and social mobilization strategies. Finally, insert below the social, political, and cultural events you can
anticipate in order to identify potential threats or opportunities.
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Figure 20: Aligning Your Timelines
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The structure of the judicial process should help you identify opportunities
to act within your communications and mobilization strategy. For example,
you can decide whether you will issue a press release informing the public
about the case when you file, or when the case is officially admitted. You
need to start asking people and organizations to file amici well in advance
and use those filings as opportunities to get the media to interview them
so they can explain their contribution to the debate. If there is going to be
a public hearing, you should train and prepare participants to make sure
their interventions are clear and strike the right tone. Also, before the decision comes down, you should have discussed with your core group the
possible scenarios and have a press release ready for each of them, according to the overall strategy.
Ongoing mapping of the social, political, and cultural context will allow
you to identify opportunities to connect public events with the issue being
debated by the court. These can be directly linked to the problem or proposed solution, or present you with a creative challenge to find a way to
connect them. For example, during the 2014 Soccer World Cup in Brazil,
the group IPAS created a social media campaign that compared the abortion laws of the two countries playing each game. If there are elections
coming up, and you have positioned your issue well, you should push for
it to become one of the hot issues where candidates are expected to take
a stand. You can also anticipate threats, such as the announcement of a
referendum to overturn the victory achieved in court if there is one, and
either preempt that initiative or plan an appropriate response.
You can be flexible and adapt your tactics if you see that they are not
achieving the desired results. However, the overall strategy should
not change in principle. The key is to analyze whether you are making
progress toward your objective and shift tactics as needed.
6.6. WHEN THE JUDGEMENT COMES DOWN
A successful process of social change does not end when a judgment is
handed down. A legal victory in the short term can be ignored or eroded,
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while a legal defeat can be an empowering experience for the affected
communities. Whatever the outcome, you must design a new strategy
following the steps all over again in order to continue moving forward
toward your goal.
Winning a court case might be the end of your strategy, but it is just one
step toward achieving the change you want to see. While a judicial decision may give specific orders to the legislature or the executive branch
and send an important message to the public, its practical impact will
depend on effective implementation. You need to be aware that winning
a case only requires persuading a majority of judges sitting on the court,
while a process of implementation may require building commitment
among those responsible for implementation, beginning with the allocation
of the necessary budgets, and building the understanding of those responsible as to their new obligations and how to plan for and implement them.
You should make sure to use the mapping process described in Chapter 4
to identify actors who are in a position to lead the strategy for implementation, and that you involve them in the process in a way that allows them
to anticipate and prepare for the work that will be required in order to realize the benefits of a victory, ultimately making the movement stronger
and the achievements sustainable. Different civil society groups are likely
to be positioned to play different roles, with some building capacity of
service providers, others undertaking ongoing monitoring to see whether
those responsible for implementation are taking the necessary steps toward implementation, and still others building knowledge of potential beneficiaries as to how they can claim their newly won right and the actions
they can take if denied. Experiences in Colombia24 and South Africa25 indicate that there needs to be a group with capacity to provide legal aid—not
necessarily litigation—to people who want to exercise their newly-acknowledged rights.
Keep in mind that victories also mobilize the opposition. Just as you may
mobilize when a case against your issue is won, so your opposition is
likely to mobilize in an effort to overturn the finding or undermine imple-
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mentation efforts when you win. To overturn a judicial decision, the opposition may file an appeal, take other cases to court, or attempt to pass a
new law or constitutional reform. To undermine implementation efforts,
the opposition has a wide range of tactics available to it, from passing
laws or policies that create blockages to mobilizing those responsible for
implementation and the public against the finding. When shaping your
strategy, you need to include as much preparation and as many resources
as possible for such eventualities.
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CHAPTER 7
A Case Study:
Defending Reproductive Rights
in Colombia through Strategic
Public Interest Litigation
This chapter presents a case study developed and litigated
by Women’s Link Worldwide, illustrating how we put into
practice the processes described in this workbook.
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In this chapter we present two examples from Women’s Link’s own work
in Colombia in 2011 and 2012. First, we explore the context in the country in the years following the recognition of therapeutic abortion as a right,
and how the analysis of the four conditions informed our litigation strategy.
Our key challenge was confronting the views of the Procurador General de
la Nación, who is opposed to reproductive rights and uses his position to
limit them. Women’s Link adopted two litigation strategies. First, Women’s
Link brought a disciplinary complaint against the Procurador, which was
not successful in the courts. However, the case allowed us to introduce
our message, put his position in the spotlight, educate the public, and
build support among civil society. Women’s Link then filed a second case,
changing the framing and using the right to information as the necessary
premise to enjoy reproductive rights. Building on our momentum, Women’s
Link won a legal victory and, importantly, a symbolic one as well.
7.1. THE PROBLEM
To understand the context in which these cases occurred, it is necessary
to understand the position of the Procurador, which is unique to Colombia.
The Procurador is elected by the Senate from the three candidates submitted by the President, for a four-year term, eligible for reelection once.1
The Procurador’s role is to monitor compliance with the Constitution, laws,
and judicial decisions, protect human rights, and monitor the conduct of
public officials.2 In theory, the Procurador is Colombia’s top defender of
human rights. In pursuit of these goals, the Constitution grants the Procurador substantial power. In fact, with the exception of the President and
judges, the Procurador has virtually unlimited discretion to discipline
and remove any public official.3
The breadth of this authority makes challenging the Procurador complicated, as the people in a position to amend the scope of the Procurador’s
power are the same individuals subject to his disciplinary control. The potential for the Procurador to abuse this power became clear during the two
terms of Procurador Alejandro Ordóñez, who was elected in 2009 and reelected in 2013, to serve until December 2016.
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Before taking office, Ordóñez published several books, one asserting that
public officials should have the right to disobey laws if they believe they
violate divine law, and another detailing his concerns with human rights
advocacy. In this second book, Ordóñez writes:
The objective of the cultural revolution today is to undo the principles
and values that are the basis of a Christian family; its heterosexual,
monogamous, unbreakable, and fertile nature; these are the obstacles
that they want to remove at all costs by allowing for divorce, the use of
contraception, abortion, and homosexual marriage, a first phase that is
almost complete.4

In 2006, shortly before Ordóñez wrote the above, the Colombian Constitutional Court had issued Judgment C-355/06, declaring abortion legal
under certain circumstances.5 The case, brought by Women’s Link, recognized abortion as a right of women and girls under three circumstances:
(1) when the pregnancy poses a risk to the health or life of the pregnant
woman; (2) when the fetus suffers serious malformations that make life
outside of the womb impossible; and (3) when the pregnancy is a result
of rape or incest. Ordóñez would thus become responsible for enforcing a
key judicial decision he believed posed a threat to religious family values,
as he understands them.
On June 5, 2008, the Colombian Council of State struck down an attempt
by anti-choice groups to ban emergency contraception, stating that emergency contraception was indeed a contraceptive method, not a form of
abortion, and thereby finding its use in accordance with the Colombian
Constitution.6
Upon assuming the office of Procurador, Ordóñez chose to prioritize his
personal beliefs over the constitutionally mandated duty to abide by the
Constitution and protect human rights, including reproductive rights. On
May 10, 2009, Ordóñez issued a memorandum requiring public officials
to take measures to “protect the rights of unborn children.”7 Judgment
C-355/06 explicitly declared that unborn children do not have legally
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enforceable rights. On October 21, 2009, he issued a press release in
response to a judicial decision requiring educational campaigns on sexual
and reproductive rights, declaring he would contest such a “massive campaign promoting abortion.”8 Further, on December 7, 2009 the Office of
the Procurador issued a press release describing emergency contraception
as a form of abortion, and declared that emergency contraception pills
would therefore be prohibited,9 despite medical10 and judicial11 conclusions to the contrary.
Furthermore, Ordóñez appointed Ilva Myriam Hoyos, the founder of an
anti-abortion coalition, as the Deputy Procuradora for Children, Adolescents, and Family.12 After the issuance of Judgment C-355/06, as the
leader of the anti-choice movement, she publicly declared that she would
do everything in her power to overturn the decision, meaning recriminalizing all grounds for abortion.13 Her duties included ensuring women’s constitutional access to abortion and enforcing the decision.
On March 2, 2010, Hoyos wrote a letter to the Head of the National
Health Department in response to a memorandum he had issued to
public health system personnel regarding their need to comply with Judgment C-355/06. The National Health Department supervises all healthcare
providers in Colombia. In her letter, Hoyos argued that abortion was not
considered a right, contrary to clear constitutional jurisprudence stating
otherwise. She went on to say that the Health Department was not required to ensure the public health system was providing abortions in
accordance with Judgment C-355/06, arguing that abortion did not fall
under the healthcare mandate of the Department.
Additionally, in 2011, the mayor of Medellín announced plans to open
a women’s health clinic to provide a range of services for women, including reproductive health services.14 In response, Procurador Ordóñez announced an investigation of the mayor under his disciplinary powers and
Deputy Procuradora Hoyos formed a special working group to investigate
the clinic specifically.15 The actions of these top government officials responsible for defending human rights illustrated that they were not only
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personally opposed to human rights, but willing to leverage their positions
of power to fight against reproductive health and rights.
Finally, also in 2011, another official in the Procurador’s office began
challenging the proposed inclusion of misoprostol as an essential medicine under the national health system. Procuradora María Eugenia Carreño
wrote to the Ministry of Social Protection, declaring that the Colombian
drug regulatory authorities had not approved misoprostol and that the
World Health Organization had expressed doubts about its safety. In fact,
the World Health Organization approved misoprostol as a medication for
several obstetric uses, including abortion, and included it on their list of
essential medicines.16
With this complicated background, Women’s Link evaluated the four
conditions for litigation and designed an advocacy strategy to protect
and advance reproductive rights and health.
7.2. THE FOUR CONDITIONS ANALYSIS FOR COLOMBIA
CONDITION ONE: THE RIGHTS FRAMEWORK
Colombia has a broad rights framework. The 1991 Colombian Constitution
protects social, economic, and cultural rights.17 Article 49 assigns the
state the duty to establish and run a health system, providing a minimum
level of care for free.18 The Constitutional Court also explicitly recognized
the right to free abortion services in Judgment C-355/06. Lastly, the
Colombian Constitution also directly incorporates international human
rights treaties into the domestic legal framework.19 This means judges
can apply international human rights norms directly in their decisions.
The Colombian Constitution of 1991 also established the right to tutela
(writ of protection),20 which is designed to protect constitutionally guaranteed rights in a time-sensitive manner. Every citizen has the right to file a
tutela when his or her fundamental rights have been threatened or violated, and a judge must respond within ten days. The tutela has been
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used frequently since 1991 to enforce a broad variety of rights.21 Citizens
are familiar with the process, and it is part of popular rights awareness.
The tutela has also been used specifically to demand enforcement of
Judgment C-355/06.22
CONDITION TWO: KNOWLEDGEABLE AND WILLING JUDICIARY
The Colombian Constitution declares that the judiciary is independent23
and includes an institutional design that supports its independence. The
Supreme Court of Justice is the highest court for civil and criminal matters. The Constitutional Court was created as the final arbiter of constitutional interpretation. The judges on the Supreme Court of Justice are
selected from lists created by the Superior Council of the Judicature.24
The Senate elects members of the Constitutional Court.25 Judges must be
lawyers and have at least ten years of experience.26 Additionally, judges
are subject to disciplinary control by the Superior Council of the Judicature and are not subject to the disciplinary powers of the Procurador.27
However, in practice, it is possible for the courts to become politicized
through the appointment process. Additionally, judges on these high
courts serve eight-year terms28 and may be subject to influences arising
from their concerns regarding their subsequent employment options. At
the time when Women’s Link was considering litigation, after evaluating
the judges on the Supreme Court of Justice and the Constitutional Court,
we believed there was still a high level of judicial independence. The
Supreme Court of Justice, for example, was publicly fighting the executive
branch after they discovered that members of the executive branch had
been illegally tapping judges’ telephones.29 Women’s Link thus considered
the second condition to be met.
CONDITION THREE: LEGAL ADVOCATES WITH CAPACITY TO LITIGATE
Women’s Link already had substantial experience working in public interest litigation. We rejected the possibility of filing a criminal complaint. Instead, because our staff has expertise in both constitutional and adminis-
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trative law, we believed we had the technical legal skills necessary to bring
either a disciplinary complaint or a constitutional case. Had we been considering another type of legal action, this may not have been the case.
CONDITION FOUR: THE SUPPORT NETWORK
Women’s Link determined that there was a strong support structure at the
time. A number of civil society organizations were mobilizing against the
Procurador. Some of these organizations were framing their advocacy in
terms of rights violations, but nobody was litigating. There was not an explicit coalition against the Procurador’s actions among these organizations,
but Women’s Link sensed a shared consciousness that action needed to be
taken. Therefore, Women’s Link determined that this condition could be
strengthened sufficiently to support strategic litigation.
After reviewing these four conditions, Women’s Link concluded that strategic litigation was viable. We next moved on to designing specific legal
strategies that would take our analysis of the four conditions into account
in this hostile context.
7.3. DESIGNING THE LITIGATION STRATEGY
We first chose to submit a disciplinary complaint against the Procurador.
We selected this strategy because we believed we could articulate the
ways in which the Procurador was not complying with his constitutional
duties. In addition, the Supreme Court of Justice is responsible for hearing
disciplinary complaints against the Procurador, and Women’s Link had concluded there was a high degree of judicial independence and commitment
to human rights on the Court.
We also felt we could develop a strong communications and alliance
strategy to engage the public and other civil society organizations.
This strategy framed the Procurador’s record of imposing his understanding of religious values on public officials as incompatible with his role in
enforcing a lay constitution. The day the complaint was filed, Women’s
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Link worked with allied organizations to hold low-cost candlelight vigils
in four major cities against the Procurador to draw attention to the filing.
We used social media to publicize the events, and worked with newspaper
columnists, other women’s rights groups, LGBTI groups, and Catholics for
Choice to raise awareness. At the events, we distributed boxes of matches
with the photograph of the Procurador to send the message that a religious extremist represented a danger to our constitutional rights. The
title of the campaign was “No More Darkness”.
CONDITION TWO FAILS
Unfortunately, the second condition, regarding the independence of the
judiciary, changed over the course of this litigation. The Supreme Court
of Justice took six months to officially begin the investigation of the complaint. During this period, there were several changes in the Court’s
composition. The terms ended for several judges who were considered
independent and committed to rights. The Chief Justice, also considered
a strong independent voice on the bench, resigned for personal reasons
following a family illness.
New judges, therefore, arrived on the Court. Many of these judges had
family or personal relationships with people working for the Procurador.30
At this point, Women’s Link realized that the composition of the Court was
no longer sufficiently independent. Even though the Court finally opened
the investigative proceedings, Women’s Link no longer believed the litigation was viable. However, we continued with the legal process during
the next eighteen months to continue raising public awareness about the
Procurador’s abuse of power. The court ultimately dismissed the case in
November 2012.
REFRAMING THE STRATEGY
In these new circumstances, we reevaluated the four conditions. This
time, we looked to the Constitutional Court as the only judicial body that
was issuing decisions critical of the Procurador. For example, the Court
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had already instructed the Procurador to comply with orders regarding
the failure to implement educational campaigns on sexual and reproductive rights.31 They specifically found that institutions cannot be conscientious objectors and that a healthcare provider’s conscientious objection
cannot override women’s rights, notwithstanding the provider’s own personal misgivings.
Next, we needed to design a legal strategy appropriate for this court.
Even though we strongly suspected the Procurador’s actions were dissuading other authorities from ensuring reproductive rights, we did not have
the evidence to prove causality between his actions, the actions of other
officials, and the violation of reproductive rights. Furthermore, it had been
our experience that most women who face obstacles accessing a legal
abortion do not want to engage in litigation. The few women who had litigated were usually stigmatized and paid a high price for lending their case
to the cause.32 Therefore, we took it upon ourselves to design a case that
would not depend on an individual woman’s story.
We built a case using the evidence we had gathered by monitoring the
actions of the Procuraduría related to reproductive rights. We knew the
Procurador and his deputies had distributed misleading and unreliable information publicly and to officials under his disciplinary control. We used
evidence of this to reframe our strategy and filed a tutela, based on a
threatened or violated fundamental right and grounded in the right to information. The right to information is protected under Article 20 of the Colombian Constitution33 and Article 13(1) of the Inter-American Convention.34
Working with allied groups from different regions in Colombia, we found
1,280 women of reproductive age from around the country who agreed
to file the complaint jointly, alleging the Procurador’s lies and misleading
statements violated their fundamental right to information on reproductive
rights. The tutela argued that public officials must separate their personal
opinions from legal standards and factual information when executing
their duties. We first filed the claim in October 2011 with a court of first
instance; it reached the Constitutional Court in January 2012.
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At this point, Women’s Link solicited amicus briefs supporting our position
from other national and international civil society organizations. Within
Colombia, a group of men supporting reproductive rights, a group of journalists, and several civil society organizations submitted briefs supporting
the right to information argument. Internationally, several organizations
submitted briefs outlining the support in international law for the right to
accurate information from the state within a reproductive rights framework. This broadened the support network internationally, which could
have been highly relevant had the case reached a regional or international tribunal.
The message used in the communications strategy was based on the
new framing. We argued that the Procurador and his deputies were lying
in order to sabotage the implementation of reproductive rights. We held
that they could be personally opposed to the recognition of certain rights,
but as public servants they were obliged to provide accurate and reliable
information. This resonated with people who oppose certain reproductive
rights, but believe the authorities must be transparent and truthful in
complying with their constitutional duties. This new frame allowed us
to expand our base of supporters.
7.4. ACHIEVING OUR OBJECTIVE
On August 10, 2012, the Constitutional Court issued Judgment T-627/12,
finding that Procurador Ordóñez, Procuradora Hoyos, and Procuradora
Carreño had provided false information regarding reproductive rights and
threatened or violated the right to access to reproductive health services,
including abortion, and the right to physical and mental health. The Court
ordered the Procurador and his deputies to correct the false information
they had published within seventy-two hours. Disobeying a court order
could have carried jail time.35
The Court specifically required the Procurador to retract his statements
that the health campaigns on reproductive rights were campaigns to promote abortion, that emergency contraception was a form of abortion, that
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misoprostol was unsafe, that the authorities should not enforce abortion
because it is not a right, and that institutions as a whole are allowed to
claim conscientious objection. The Procurador further had to publicly affirm that emergency contraception was freely available for Colombian
women to access through the public health system. Procuradora Hoyos
was forced to retract her letter to the Head of the National Health Department stating abortion was not a right and that he was not required to remove legal obstacles to accessing abortion. Additionally, the Court ordered
the Health Regulation Commission to move forward with the process for
including misoprostol on the list of essential medicines.
The Procurador and his deputies were forced to make these statements
publicly in the same manner in which they made their initial untrue or
misleading statements. The news received widespread media attention.36
Revista Semana, a weekly magazine, reported on the historic nature of
the decision.37 El Tiempo, a leading Colombian newspaper, ran a full-page
story with a photograph of a group of plaintiffs. Organizations working on
reproductive rights in Colombia came together and jointly paid for a fullpage advertisement in the Sunday paper clearly stating the false information the Procurador had used, the correct information, and the impact
the legal victory would have on women’s lives.
As a result, emergency contraception continues to be legal and accessible,
misoprostol is included in the health plan, institutions are not allowed to
be conscientious objectors, and the National Health Department has issued new guidelines on how to provide legal and safe abortions as ordered
by constitutional jurisprudence. At the time of this writing, however, sex
education campaigns with a reproductive rights component have not yet
been implemented.
Both of the cases in this chapter illustrate the interplay of the four conditions presented in Chapter 3 (“The Four Conditions Test”). They show how
strategic litigation can be used to promote social change by bringing a
case to judges who can apply a rights framework and create inter-related
legal, communications, and alliance strategies in order to transcend the
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courtroom and connect with public opinion and social movements, thus
enhancing the overall conditions to address the rights violation.
The disciplinary complaint demonstrates that without independent and
committed judges, it is very difficult to succeed legally, even if the rights
framework is generous, the violations are clear, the case is well built, and
civil society organizations have successfully engaged public opinion. However, it also reveals the value of incorporating an alliance and communications strategy as part of the litigation process. Even though the complaint
was finally dismissed and no legal victory was achieved, it allowed us to
position the message that the Procurador was a threat to fundamental
rights and freedoms, especially for women.38 It also created a platform
to mobilize groups from around the country and consolidate a network
of civil society organizations, including, but going well beyond, those concerned with reproductive health, that continues to critically examine the
actions of the Procurador and his deputies, denouncing those who oppose
human rights and the rule of law.39
The tutela on the right to information proved that it is possible for civil
society to hold powerful authorities accountable when an organization has
the capacity to craft creative arguments that frame problems as rights violations and access the courts to demand a solution. By basing the claim on
the right to information, any woman of reproductive age who was denied
information and wanted to become a plaintiff could do so. The coordination with the women’s and reproductive health movements through the
use of amicus briefs significantly increased the impact of the decision
while empowering those who joined as plaintiffs.
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CHAPTER 8
A Final Word
This workbook concludes with a final word on Women’s Link’s
approach to strategic legal intervention and how we hope
it will support efforts of other activists for social justice.
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The judiciary does not hold the answer to all social justice problems, but
its potential power should not be ignored. You can only resolve the question of whether a strategy involving the courts is the right option to advance a cause after you have carefully considered the structural and
contextual factors discussed in Chapter 4 (“Introduction to Mapping”).
You must evaluate such a strategy against other strategic options to see
which may be most effective, or whether a legal strategy could be used
to complement parallel efforts.
Even with its limitations, working with the courts can contribute to making
change happen. In the right context and with the right actors, it can be a
powerful means of realizing human rights and social justice. You will miss
big opportunities by not considering the courts, but you also face considerable risks if you decide to litigate without developing a strategy beforehand. Being strategic in public interest litigation is about designing a plan
that takes into account how the judiciary works procedurally and culturally
within a given context and how it interacts with other players in the system in relation to achieving the desired change.
This guide has attempted to offer you an understanding of the complexities of working with the courts to promote social change (see Chapter 2:
“Considering Litigation as an Advocacy Tool”) and the practical steps
needed to shape strategies that have the greatest chance of success (see
Chapter 6: “When Litigation Is a Good Strategy”). There are no right answers, but it is important to follow certain processes to ensure you will be
mindful of key issues before making decisions. We encourage you to follow the steps, answer the questions, and do the matrixes when you start.
After a while, all of these steps will shape a certain way of thinking in your
mind, and you will be able to make strategic assessments more easily.
By offering you steps to follow, we hope to unpack the complexity of effective legal, mobilizing, and communications strategies in order to support social justice groups in developing a systematic and deep approach
to strategizing. However, if you treat these steps as a mere checklist of
tactics, you are unlikely to succeed. The key to success is to recognize
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that this kind of analysis is not a linear set of steps, but an ongoing, interactive process of gathering intelligence in your shifting environment, continually mapping and remapping, and continually reflecting on which
strategies are most viable at what times.
The purpose of this guide is to take strategic litigation a step further and
understand that as an advocacy tool, it offers multiple opportunities to
transcend the walls of the courtroom and impact people’s values and
norms, even if a legal victory is not always achieved at a particular time.
We have also shown the importance of a careful and detailed analysis of
the terrain before deciding between litigation and other advocacy avenues,
in order to make any decision to litigate responsibly, including the need to
bear in mind the costs and potential length of legal strategies relative to
other strategic options. While it is clear that the four conditions described
in Chapter 3 (“The Four Conditions Test”) will never be fully met, as legal
advocates, you must understand that if you want to see sustainable
change in society as a result of your litigation efforts, you need to design
and adapt strategies to develop or strengthen all of the four conditions,
particularly the ones identified as weakest.
This goes straight to one of the underlying themes of this guide, which is
that effective social justice strategies emerge when you are able to consider a wide range of potential strategies and choose among them based
on a thorough analysis of the terrain. This guide aims to show why the
frequent divides between public interest lawyers and activists using other
advocacy tactics cannot be in the best interests of social change. Our
message to readers of this guide who are legal advocates is to recognize
that you possess some key skills for supporting social justice, but that
other skills—such as mobilizing and building alliances, shaping messages
that resonate with the public, and communicating those messages to very
diverse audiences—are just as critical in promoting social change. Similarly, those of you reading this guide who see litigation as something that
draws resources and political attention away from valuable advocacy efforts would do well to find ways to bring public interest lawyers into your
movements in order to be able to draw on their knowledge of the law and
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the legal context to assess if and when litigation may significantly move
forward your agendas for change.
We encourage legal advocates not to think of the law as the one all-powerful, straightforward tool for social change, but to find inspiring angles to
use all the flavors and opportunities litigation has to offer. We encourage
non-legal activists to think of litigation not as the most rigid and co-optive
tool, but as a solid platform that can, under the right conditions, convene
other valuable efforts, guarantee public visibility, and ensure political gains,
regardless of the legal outcome. Social change requires passion and a
method. This guide is an invitation to renew our passion and improve
our methods.
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